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leficreyor4rfi yronoeuHfr €Korr l,Exognr
143 Toro, qro ecnta ceo6oga _ gro ,aten {ex*locrb.
yrpara xoropoi Moxer 6Hru ece xe B Tou rrnu
r4HoM KoHKperHoM cflyqae n npyt rex hnli nxbrx 6_
cronrenbcrBax BoccraHoBneHa {cerqgxf, rba fx}
repen cao6ogy, a 3aBrpa Moxeurb ee m*nr), ro
xr43Hb ecrb qeHHocrb, noreps roropoi _,ieo6ea_
ruua. <Cauoe ,qoporoe y qefloBexa, _ ssepuleH_
Ho cnpaBepnl4Bo nucan B Haqafle 3Gx rr. npdrrno_
ro BeKa B poMaHe <<Kax gaxannflacb ctanrr HA"
Ocrposcrrfit, - gro xt43Hb>. flopaxaer c$enocn
nHcaTeng, npoBo3rflachBtUero npt4s€,AeHHbtMx
cnoBaM[ no cyu{ecrBy r]4t H .lenoeeqeo(ori xl.f,tHn
- B TO BpeMC, KOrAa peanbHO qeHHOCTr, qerpBe_
qecroli )t<ug*u cBo4a4flacb Bnacrbp nparfir{€cro{ r

1-O-crpoacrui 
H.A. Co.{raxeHhs. Khee: k1e4-ao l,{K flKCMy rMonqgsr,
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npeceqeHue; npe-
60ccmaHoeneHue;

respon si bility; pu n ish me nt;

uynn. flo rgaineil Mepe, Hepe,qKo oHa craBnnacb
Eaxe H,tt(e qeHHOCTl4 Me[lKa 3epHa, KOp3l4Hbl
oaoqei Hnu Morxa npoBofloKt4. Kar cengerenucr_
Byror AoqfueHTbt rex ner, 3a xnqeHre nopo6noro
pofia seu{efr qenosexa Mornn Aaxe nocraBnrb K
cTeHKe, a B nyLtujeM cflyqae npegaTb ero (sranaM
AJu,iHHbtM r,l cporaM 6unnunuu>.

C yuerou 6ecqeunori 3HaquMocrt4 qeno_
geqecxoli xt43Hh (ecnouurna n3BecrHylo ryMaHu_
cTlrqecKylo MyApocTb o ToM, r{To BCe COKpoBt4qa
Mtapa He croer Aaxe oguofi qeroBeqecKofr xrauu)
npecrynHbte nocf,rarenbcrBa Ha cao6ogy cerogHe
HaKa3btBaoTcF no yronoBHoMy 3aKOHy MeHee
cTporo, qeM npecTynHbE nocgraTenbcrBa Ha
xr4gHb. Xors sar\rerrM, qro pa3Hrqa B HaKa3yeMo-
cTh Tex n Epyrux nocsrarenbcrB _ cpaBHuTeflbHo
He6onuular. Hanpruep, ecrrl4 nocgrareflbcrBo Ha
cao6ogy no q. 3 cr.126 yK pO (noxnqeune veno_
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BeKa, coBepueHHoe opraHn3oBaHHon rpynnoil hfl 14
noBfleKlrjee no HeocropoxHocrl4 cMepTb qefloBeKa

nn6o hHbre rRXKile nocfle.qcrBr4s) HaKa3brBaercg
nilueHheM cBoooflbr Ha cpoK or BocbMr4 Ao ABa-
Aqaril ner (c Bo3MoxHocrbp Ha3HaqeHHff.qonon-
HrTenbHoro HaKaSaHilq B BuAe orpaHhqeHilg cBo-
6ogu Ha cpoK or rqByx MecFqeB Ao AByx ner), ro
nocsrarenbcrBo Ha xil3Hb no q. 2 cr. 105 yK PO'
(ybnftcreo, coBepureHHoe npn KaKoM-nH6o n3
orsrqaoqnx o6crosren ucrB, yKa3aHHbrx B AaH Hoi
Hopure) HaKa3brBaercr nuueHueM cBobogu Ha
cpoK B Tex xe npeAenax, Ho )ry(e c o6sgarenusuttvt
(a He ecero nrub c BosMoxHbrM) orpaHrueHuevt
ceo6ogsr - Ha cpoK or o4Horo roga (a He or AByx
uecnqee) Ao flByx ner. flpaega, B KaqecrBe anb-
TepHaruBHoro ocHoBHoro HaKa3aHiln caxxqun v. 2
cr. 105 yK PO npegycMarpnBaer rapKe noxr3-
HeHHoe nruJeHile ceo6ogur H Aaxe cMeprHyK)
Ka3Hb, XOTR, KaK usBeCrHO, peanbHo nepBan Mepa
ecnn w npnMeHfleTcg, To BecbMa peAKo, a BTopaF
- eoo6qe He nphMeHnercfl.

Moryr 6urru, paeyueerce, t4 cnyqar, Korga
nocflrarenbcrBa Ha ceo6ogy s cfiny nx cpaBHn-
TenbHo Heedcoxori onacHocn4 eoo6qe Bbrna.qalor
rs cQepur yronoBHo-npaBoBoro pearnpoBaHne - s
ornilqne oT nocnraTenbcrB Ha xh3Hb, KOTOpble BCe-
rAa qBnfl|orcg yronoBHo-HaKa3yeMurrar. 3ro o6u-
flcHflercq reM, qro, B ornnqt4e or nocFrarenbcrB Ha
xl43Hb, Koropbre scerga xapaKrep[3yorcn 6onu-
ruofi o6qecraeHHofi onacHocrbo, nocnfarenbcrBa
na cao6ogy Moryr r xe 6uru eoo6qe o6qecreelF
Ho onacHbrMr. Hanpuuep, ecnn MIDK ygepxnBaer
xeHy or toro, vro6u ra, Bocnofib3oBaBuncb cBot4u
npaBoM na cao6ogy ronocoBaHrn, nouna Ha Bbt-
6opur ra nporonocoBana 3a cBoero <<np6nnnoroB
KaHAnAara ua au6opHyo AonxHocrb, To Kpt4Mt4H*.
na 3.qecb, noxanyfr, Heflb3n ycMorperb. Ho ecnr
ror xe MIDK roHqercfl B nbflHoM BnAe no ynfiqe c
TonopoM sa xeHofr c KpfiKaMil <<Y6sto!>>, <3apexqy!>
14 T.n., Ho, HaHocg ygap, orceK e[, x c.tacrbp, He
ronoBy, a, cKaxeM, TonbKo neBoe yxo, To npbofr
ppr4cr (ecnr on, KoHeqHo xe - He a,qBoKar 6ynHa)
6yner rpeGoaars HaKa3aHrn Br4HoBHoro, KaK roBo-
pl4Tcg, <<no gceil crporocl4).

3arpoHya Bonpoc o HaKa3yeMocru nocn-
rarenbcrB na cso6ogy r{enoBeKa, 3aMerHM, qro

TaKOTO pOAa nocgfarenbcTBa AoBotlbHo qacTo co-

t YronosHuri roAerc Poccrricrori OeAepaqran. <DegepanuHutti saroH
or 13 rloxs 1996 r. Ns 63-03 /i C3 PO. 1996. Ns 25. Cr. 2954.

qeTa|(}Tef, m c nocflraTenbcTBaMH Ha xr3Hb, npil-
qefi, fie TonbKo c nphqilHeHr4eM cMepr}l no Heoc-
Top$r${ocn4, Ho 14 c ybnfrcrsoM, To ecrb c yMbr.x-
neltdbfM nphlu4HeHueM cMeprn. V1nn, no rpafruefr
Mepe, c noKyueH[eM na y6rricreo. 9ro roxe H]DK-
AaeTcq B orpaxeHhr B rex HopMax YK PtD, canx-
49lx,()TOpblX 3aOCTpeHbl BnnOTb Ao ABaiqqaTil neT
nnlllexun ceo6oAur, B ToM t{ilcne c anbrepHarilsorZ
RptrileHeHufl noxn3HeH Horo' Jr vrureH nfl ceo6ogut.

B nprHqmne np6oe npecrynneHue ecrb,
ctpffo roBopfl, nocqrareflbcrBo Ha ceo6ogy qeno-

re!€, nocKonbKy, TaK nnv tAqav'e, cyxaeT ee npe-

A3trbr. Hanpuruep, Ka3anocb 6u, ganeran or ceo-
Sqgul xoppynllhn, craBn ee (cao6ogy) e npnuyo
3aBho4Mocrb or roro, 6yger nonyL{eHa qilHoBHt4-

mM B3RTKa ilnu ona .4M He 6yner nonyqeHa, npaK-
TilqecKn nruaer qenoBeKa ceo6ogur: He Aaub
Bllnnry - TppbMa, ,qaub ee - ro xe caMoe. floero-
My qeM 6onuu:e coBepulaercs e o6qecrBe npe-
crynneHrfr, reM MeHee ceoboAHu ero rpax4aHe. 14
HanporurB qeM npecrynneHri coBepuaercn
MeHbue, rem 6onee oun cso6opHur.

Buecre c reM cpe.qx npecrynneHuil ecta vt
TaKile, KOTOpbre, TaK CKa3aTb, nphllenbHo nocsFa-
tor Ha ceo6oAy LrenoBeKa. 3ro, HanouHrM, noxr-
u1eHfie qefioBeKa, He3aKoHHoe rfiuJeHne cao6ogut,
ToproBnn no.qbMil, ilcnonb3oBaure pa6cxoro rpy-

,qa, HesaKoHHoe noMeueHile B nc!4xraTprqecxri
craUiloHap (cooraercreeHHo cr. 126, 127, 127.1,
127.2, 128 yK PO). TepnnnH <caobogaD Boruen

Aaxe B Ha3BaHile rn. 17 yK,PO (<flpecrynneHnn
nporr4B cao6ogar, qecrn il Aocrot4HcrBa nilqHo-
crn>), BKnoqaloqefr cocraaur nepeqt,tcneHHbtx
npecrynneHt4fr - KaK, BnpoqeM, il B Ha3BaHre H
ontacaHre cocraBa He3aKoHHoro flrueHhq cso6o-
gur (cr. 127 YK PA), a raKxe B Ha3BaHhe rn. 19 YK
PO (<[lpecrynneurn nporrB KoHcn4ryLll4oHHbtx
npaB n ceo6og>), BKnroqaou{eh n taxue cocraBbt,
B Hat4MeHOBaHVn A AnnCaH.An KOTOpbIX TOXe Co-

.qepxfiTcfl Aannurfi TepMHH (a vacrnocrfi, cocraBbl
TaKfix npecrynnenuti, KaK HapyueHne npaB r cBo-
6og venoaeKa H rpaxAaHrHa, BocnpengrcrBoBa-
Hre ocyqecrBneHmn npaBa na cao6ogy coBecril 14
BepoilcnoBe pannu).

Cau Saxr HanHqHfl B HaueM yronoBHoM
3aKOHOAaTenbCTBe COCTaBOE npecTynHblx nocgra-
TeflbcrB Ha ceo6ogy, cnil.qererbcrayoultttZ, npex-

Ae Bcefo, o roM, vro nogo6ubre nocflrarenbcrBa y
Hac - He pe.qKocrb (uHave 3aqeM uago 6rtno 6ut
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Yeonoenoe npaeo u yeanoeHuil npoqecc

l,lx Kpl4MhHaflH3OBaTb), rOBOpl4T eue 14 3a To, r{To

AeMoKpar[qecKne nepeMeHH nocne.qHero flecfl-
rnneTVA npoujnoro BeKa h nepBofo Aecg'Tnner'ng
BeKa HacTosLlero, K coxafieHh|o;- conpoBoxAa-
nucb y Hac !t HeKoTopbrMH oTKnoHeHngMil OT
npnHqt4noB EeMoKparuu. Hapngy c ApyrrMu pe3Ko
HeraTrBHbtMl4 CBneHUgMt4, 3TO Blrpa(atlocb, B qa-
crHocn4, B pacnpocrpaHeHuil H yrny6fleHnn raKux
npecrynHbrx nocnrarenbcra Ha caoSogy, Koropble
npuo6peranil xapaKTep g(cnrryaraqnx qefloBeKa,
TO eCTb C.l.aBVnt4 ero B npf,Moe noAHeBonbHoe co-
cronHhe. B Aannofi cBs3,r aKryanr,BnpoBafiacb
sa4aqa noBbnrleHils poflH npaaa aoobqe u yro-
noBHoro npaBa B qacrHocrn B gene oSecne.{eHhn
cao6opur qenoBeKa or ero orcnnyaraqnn. Peute-
ure gauHofr 3aAaqh - B€DfiHoe lrcnoBl.|e AeMoKpa-
TilqecKoro pa3BilTHg CTpaHbt, r{To, B cao|o oqe-
pe,qb, ecTb 3anot LltrBHnH3oBaHH(SO, OGHOAnnO-
qefoc9 il nporpeccHBHoro ee pa3Br{THn.

OcraHoeilMcn nogpoGuee Ha rcnpoce o
TOM, r{TO eCTb SKonnyaraqHc qeflorercl ts acn€KTe
yronoBHoro npaBa. Cerogrn HaM xopuso Hseecr-
Ho, qro raKoe oKcnnyaraune MaunH, ffipygoea-
HHr, MexaHtr3MoB, y3noB, arperarca, lrcrpicrB,
crpoeunfr, MocroB, nuunia snerporiepegar u r.A.
(sro - rx palliloHanbHoe, Gesonaoroe r aQ$ex-
rnBHoe hcnonbsoBaure), xo B orBere t*r Bonpoc o
TOM, qTO TaKOe SKCnnyaTaLInn qerlowia, mbr 14c-
nbrTbrBaeM Bce eu{e onpeAefl eHH$e 3aTpyAHeHfiq,
a qau{e ecero eoo6uqe noflaraeu, qro B HbrHeuHilx
ycnoBfitx AaHHOe nOHgTre flnuJeHo cubtcna, To
ecrb ycrapeno. Kovry, Mon, npnAer s ronoay s{c-
nnyarrpoBarb Koro-ro. Buecre c reil *alteHlte
3TO, K CO)|tafleHXFO, eule XXBO, npHqeH $itcToflbKo,
qro Ha HeM MHOfOe eule AepxrTcs y rElc, B ToM
qltcne s xarofr-ro Mepe n uiarn, npqgnp{fixuae-
Mbre B nopq.qKe npoBe,qeHHg SKOHOHIT*eCXnX npe.
o6pasoeaHnfi . fl onaraena, vro nocnegmarenuxui
oTKa3 Or (pecypca> SKcnnyaTaqrH qenoBera, Ha_
npuMep, B oKOHOMI4Ke He MeHee BiDt(gH, r{€*, c*a_
xeM, HaMervswnilcs y Hac orxag or agillrHncrpa-
rIBHOTO pecypca B nonfiTHKe, a HMet{rs npil Rpo_
BeAeHnh ue6nparenuHstx xanananni.

Teprraun (orKa3), noxarryi, B AeHxrM
cnyqae He BnonHe yMecreH, TaK KaK Hgrcro A6po-
BotlbHo orKa3btBarbcn or <<napa6oraxHofo* t4c-
ror{HnKa cBoero cyqecrBoBaHilf, He 6yger, Hyoxnu
peuilrenbHbte Mepbt nporreogeficrBnc sny, Be
6onuure npuo6peraoqeMy y Hac aHrnryManxui,

aHTnHenoBeqecru4f, auruo6ulecraeHHuril xapaK-
Tep, B TOM t{Hcne, pa3yMeeTcg, I XapaKTep npe-
crynnennfr. Yronoarouy npaBy 3Aecb, KaK roBo-
p14rc9, !r (Kaprbl B pyKlt).

Hanonasnu, qro BnepBbte noHRTile gKc-
nfryaTaql4x qefloBeKa BBe.qeHo B Halue yronoBHoe
3€txoHoAarefibcrBo QeflepanbHbtM 3aKoHoru or B
pere6pn 2003 r.1, KoropbtM yK PO ,qononHeH cr.
127 .1 n 127 .2, ycraHoBt4Brxt4Mt4 orBercrBeHHocrb
coorsercrBeHHo 3a roproBnto noAbMH (coeep-
ueHHylo, B ToM r{r1$le, c Llenb}o excnnyaraqur) r
ncnorb3oBauue pa6croro rpy4a. Cornacno npr-
MeqaHrn 2 x cr. 127.1yR PO, nog excnnyaraqneft
qenoBerca noHuMaercfi (a cuurcne ganuoi crarur)
ncnonbgoBaHue 3aHrrt4n npocn4Tyqnei ppyrunrr,r
nnqau,r, nxue $oprvrbt ceKcyanbHoi ercnnyara-
qnn, pabcxr,rfi rpyn (ycnynr), noflHeBolbHoe co-
cTon,.rr,rg. Taxnu o6pasorra, nocTaHoBneHhe qeno-
BeKa B nogHeoorrbHoe cocroqHre (a paenhqHbtx
ero BHAAX H pa3HoBugHocrnx) il cocraBflfler cyrb
TO|O f,BneHnfi, t(oTopoe ilMeHyeTcF B yronoBHoM
3aKoHoAarenbcrBe oKcnnyaraqnerZ,{eno gexa.

Baxo*o om6o yKa3arb Ha KapguHanbHbte
pa3n${HF B Cf,rbtcnoBoM 3HaqeHl4n TepMnHa (oKc-
njryaTaqltf,}} npHfiieHrTeflbHo K TeM )Ke (arpera_
TaM>, c qg{cli cropoHbt, il K nngnM - c gpyroi.
Srcnnyarupmars, HanpnMep, KoMnborep - sro
3Har{HT yrcnonb€oaaTb ero no Ha3HaqeHt4to B cooT_
BeTCTB9il,r C ygraHoBneHHblMl4 .qng TaKofo ucnonb_
3OBaHr4R npaBhnaf,tr,l, a SKcnnyaTupoBaTb qenoBeKa
- 3TO 3HaqnT t{lBnet(aTb t/|3 Hero nocneAHHe cnnbt,
AOBOAI4Tb ero gO l,|:rHeMO)KeHXfl, B TOM qilCne HenO-
MepHbrM Tpy4oM, nOCTOqHHO OrpaHhqHBaTb ero B
npaBax 14 3aroHHrrx r4HTepecax, B cpeAcTBax cyu_le-
CTBOBaHH9, yHl'Ol€Tb erO, r3SeBaTbCt Ha,q HilM,
npnMeHgTb K HeMy Hacrnne, B ToM r{Ucne ncilxl4Lte-
cKoe, AepxaTb B3anepTn, nHUaTb nnu{Lt, BoAbt,
r{yrcroro Bo3A}D€, Bo3MoxHocru o6qarucn c Apyfr4-
Mr noflbMr4, B ToM qucne 6flu3xnMn, N r.g. 06o6-
u{eHHo Bce nocrrarenbcrBa Ha ceo6ogy rraoryr 6urro
Ha3BaHbr gxcnnyaraquei, rax KaK nocqrarenbcrBa
nogo6uoro poga no cyu{ecrBy Bcerga craBrr qeflo-

BeKa B nogHeBonbHoe cocrocHrle. Taxnu o6pasou,
nogHeBonbHoe cocrocHt4e (a pasnnvHbtx ero B[Aax
h pa3HoBhgHocrnx) u cocraBnf,er cyrrb roro FBne-

l

*&

t O sseceurn u3trexesui 14 AononHeHt4i g vronoeHurfi KoAeKc poc-
cufrcKoi Oe4epaqun. @e4epansxuri 3aKoH or 8 nexa6pc 2003 r. Ns
162-03 (e pe4. or 7 anpenn 2010 r.) // flapnarvrer.rrcxae ra3. 2003. 11
AeKa6pq. Ns 231.
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Hl4R, KOTOpOe ilMeHyeTCfl B yTOnOBHOM 3aKOHO,qa-
TenbcTBe oKcnnyaTaLlrer qenoBeKa.

MoxHo Bbt4enrrb, no MeHbuefr Mepe,
rpt4Aqarb Bl4AoB oKcnflyarallxl4, KoTopbte npr Tex
ilnil nHbrx ycnoBuf,x MofyT paccMaTpnBaTbcr KaK
o6ulecrBeHHo onacHbte AeAHnA, a, cfleAoBarelrb-
Ho, rpeGyCInlhe yronoBHo-npaBoBoro pearilpoBa-
sus. Oau nnoryr 6urru o6uegrHeHur (no pa3flilq-
HbfM ocHoBaHilnM - c$epbt, Btt1cl t pp.) a nrru
rpynn. 3ro - sKcnnyaraqun: 1) nonilrrqecKac, co-

uilaflbHaq, gKoHoMhqecKafi, TpyAoBaq; cnyxe6-
Han, KopnoparvlHa*, KoHTponbHan; 2) uayvnan,
yve6Haa, BocnilrareflbHae, penmrHo3HaF; 3) rop-
foBafl, TpaHcnopTHae, MeArquHcKag, cqeHhqe-
cKag, cnopTt/tBHaB, BoeHHaq; gKonoruqecKaq, hH-

$opuaquoHHan; 4) yronoBHo-]opt4c4t4Kt-lt4oHHae,
neHilreHqilapHae ; npogoBonbcrBeHHo-Safl bcnSil-
KallnoHHac, Hl4KOTl4HHag, afiKoronbHafl, HapKOTl4-
qecKae; 5) Gurroean, ceKcyanbHan, noAHeBonbHaF,
KoppynqnoHuan, o6r4expnMHHanbHafl .

K coxanennto, xapaKrep[3oBarb ol4
(SKcnnyaTaquv>> co ccbtnKaMh Ha confiAHbte Ha-
yqHbre TpyAbr He npilxorqfiTcF, nocKonbKy Hr4qeFo
o6 eroru rau safirn HeBo3MoxHo. l-lo gaHuonay no-
Bo,gy, KaK nefl BenilKLli 6apg: <...Monvmr Hay-
Ka...). Ocraercn rqoBonbcrBoBarbcs t4cnoflb3oBa-
HreM nilub 6ernux 3aMeroK xypHanrcroB - nlo-
gei, xoropure, (HarbtKascs> (vacro coBceM cfly-

vararo) Ha re t4lLt l4Hbte rpaHu npo6neuu gKcnnya-

TauH*.r r{efloBeKa, KoHeqHO )Ke, H He nOEO3peBaOT O
rotvl, KaKyP yffyry oKa3blBaOT ncGneAoBaHiln c
pasxbrx cropoH srorZ xryverl n xryqeri Bo Bcex or-
HolrJeHt4nx reMbt. Ho sa raKhe Marepuanbt aBTop
6yger onxparbcq B Apyrhx cBoHX ny6nnxaqrnx, xo-
rwb{e nnaHilpyercfl nocBeTt4Tb aHanr3y KoHKpeT-
Hb*x Bil.qoB SKcnnyaTaqut v, eoorBercrBeHHo, yro-
nssilo-npaBoBoMy obecneqeHno cao6ogur or Ht4x.

l4rax, oceo6oxgeHne qefloBeKa or nepe-
{{4cneHHbtx Bbrue Bt4AoB oKcnnyaTaqnn - noxa-
ny&, nar6oflee arryanbHas 3aAaqa poccmftcxoro
yrsnoBHofo npaBa HbtHeuHero gTana ero pa3BH-
:ss. Or ee pelueHrn aalncur tilt4poKoe, noBce-

AHeBHOe N Opr4Al4qecKil rpaMorHoe ocyulecrBne-
HHe rpax(AaHaMtA ttx npaa, cao6o,q il 3aKoHHbtx rH-
TepecoB. Ponu yronoBHoro npaBa B peueHhfi AaH-
xoi crparerilqecKn aaNHofr 3aAavil HacronbKo Be-
nHKa, qro rpeOyer nocroflHHoro o6paqeHrfl K Ha-
egaHHoti orpacnh npaBa KaK TorbKo peqb 3axogilr
o cygubax AeMoKparhr a Haueft crpaHe. flro6an
MofioAan ,qeMoKpartan Hyx(qaercr a s$$exrnaHofr
no.qAepxKe il 3aulrTe co cTopoHbl BnacTil, a no-
STOMy BO3MOXHOCTT yTOnOBHOTO npaBa 3,qecb He
TonbKo He AonxHbr cbpaculearucfl co cqeroe, Ho,
HanpoTrlB, 14M AOnXHO npnAaBaTbCA ec'nn He nep-
BocreneHHoe, To, no xpatauefi Mepe, AocraroqHo
6onuuoe 3HaqeHne.
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