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«Я хочу быть понят своей страной….»

(I want to be understood by my country…)

Vladimir Mayakovsky

     As Giandomenico Majone fairly stated in his Evidence, Argument and Persuasion in the Policy Process, “public policy is made of language”. “Political parties, the electorate, the legislature, the executive, the courts, the media, interest groups, and independent experts, - he further notes, - all engage in a continuous process of debate and reciprocal persuasion”. Persuasion, in its turn, is a realm of rhetoric, which is, according to Kenneth Burke, is “the use of words by human agents to form attitudes or to induce actions in other human agents”
. To be persuasive, we need to understand, how we articulate our ideas and what means we use to promote them, how we analyze public discourse on human rights, how we create and decode the messages about political views and opinions, related to human rights, and, of course, how we speak about human rights to different audiences, whatever they might be – friendly or unfriendly, conservative or liberal, supportive or irreconcilable.
    From the very beginning I have to recognize a sad fact, that human rights ideas are not very popular among the most part of Russian population.  People tend to call human rights to mind only when their personal interest are at stake, and in those cases any injustice and any action against them immediately amounts, in their view, to a gross violation of human rights. Failure of human rights organizations to resolve the case in their favor – no matter, whether human rights lawyers refused to represent them or did not succeed – is perceived as a failure of human rights concept as such. The difference between human rights, rights of physical persons under civil law and rights of citizens is not seen by many people, and, unfortunately, remains unclear also for a vast majority of lawyers of the last two generations. 
     How this unfavorable state of affairs can be accounted for and what can be made to improve the understanding of human rights and their role? Before trying to answer these questions, I want to make some introductory remarks.

    One of the key features of democracy is its openness to different views, that is, ability to serve as a “market-place of ideas”. This understanding was firstly formulated by Justice Holmes in his dissenting opinion in Abram v. United States in 1919, who mentioned, that “the ultimate good desired is better reached by free trade in ideas”, and “the the best test of truth is the power of the thought to get itself accepted in the competition of the market”.
 But if a market-place of ideas does exist, than human rights as any other idea can be sold and bought.  “If we are oriented to the outcomes,  - writes about the problem of promotion of human rights ideas editor-in-chief of “Caucasian Net” Internet-media, Russian human rights activist Grigory Shvedov, - than human rights – are goods… I treat human rights as goods, and in order to obtain the desirable changes in society, these goods – human rights – should be understood by people.”
     
     From the above said it follows that if the idea of human rights is unpopular in Russia, then either the product is bad or we do not know how to sell it.
     I base my further considerations on the presumption that the idea of human rights is not a bad one, and leave the discussion with those who do not share it, for some other time:  in any case, “human rights are a fact of the world” (Richard Rorty). So we need to develop a strategy (or strategies), “which would allow the rights to become as consumed and routine as Snikers or Coca-cola”.
 

     To build a persuasive discourse on human rights, we need, as traditional rhetorical analysis requires, to consider the topic, the audience and the rhetor.  

     There are two ways of understanding/interpreting human rights:  challenging and supporting. 
In Russia, the main challenging arguments are:

· idea of human rights belongs to Western and American culture and needs reconsideration in application to Russia and other countries with their own traditions;
· human rights as a concept is not needed in contemporary democracies, because human rights are part of their constitutions and other legal texts, which are formulated with more precision and provide for more guarantees to persons in case of violation; 
· human rights as a concept is needed by Europe and the US to use it against Russia in political bargaining;
· non-Western world is not one of the authors in human rights discourse, but the target of interventions that are legitimized by universal values (at this point NATO bombing of Yugoslavia in 1999 is adduced as an example);

· human rights are a sphere of occupation for people who have nothing else to do and who make profit of working for foreign bosses (because “who pays for the girls’ dinner, dances with her” – otherwise how to explain the grant-making activities of foreign donors in Russia?);
· law professionals know better about rights in general and human rights in particular, than human rights activists;
· human rights education teaches people to be against the state power, state interests and the state as such;
· defense of human rights is the duty of the state and not of people and NGOs, the state knows better what your human rights are;
· international human rights law is irrelevant in the face of violations of human dignity
, which makes it ineffective.
Some of these arguments can be easily defeated, some of them need more discussion and  
As text,

· It has authors

· It can be placed into context

· It is subject to interpretation and re-interpretation

· We need/need not to take into consideration the author’s intent (what the author wanted to express)

· It may have authoritative interpreters 

· It must consider its audience

· The audience contributes to the construction of its meaning

· It is subject to critical studies and research

· It uses symbolic language and says more than its wording  

Supporters:

Universal Rights as “Commonplaces (topoi)”

Contemporary critic:

1) Universal HR no more traced from natural law, but rather considered as legal rules generally agreed upon (consequence: they may be reconsidered)

WHY IT IS NECESSARY TO SPEAK ABOUT HR?

“It is not enough to defend – it is necessary to promote” (I.Averkiyev)

·  HR protection without promotion of HR – efforts spent in vain for the future of human rights

· Defense of HR without the promotion of the idea of HR does not reduce significantly the number of violations

·  HR will not be observed if there is no common agreement about their value and significance

·  HR are observed by the majority when they become moral obligations, not just legal rules

·  HR are observed when it is a shame to violate them, because violations are morally unacceptable 

How we speak depends on how we consider
How we speak about HR depend on how we perceive HR:
· A binding law? 

· A beautiful idea? 
·     Utopian ideas do not reach their utopian goals,though may contribute to spiritual evolution and help overcome crises in societies

· An ideal? 

· 

“In the majorities of countries in today's world, human rights still are an ideal rather than the norm” (Wiktor Osiatynski, Human Rights and Their Limits, 2009) 

· A project? 

· 

“Today it is useful to consider human rights, enumerated in the Universal Declaration of Human Rights, first of all as an ideological and political project, proposed to the world by the European civilization. A beautiful project, a high project, but still a project”. I.Averkiyev, Meanings & Missions). 
· A myth?
· A set of attitudes, values and moral norms?

· An “inherent human way to morally curb the destroying activities of dominant species”?

· Any activity aimed at restoration of justice?

· A topic for research (Master thesis or Ph.D. dissertation)? 

· …? 

If it is just a binding law, then it can be reconsidered/amended as any other law 

If it is a text (number of texts), it can be placed into context, subject to interpretation,  may have authoritative interpreters, the audience contributes to the construction of its meaning, the text uses symbolic language and says more than its wording 

If it is a project, it has its end when completed or when the time-table expires 

If it is a set of values, we can achieve the adherence and consent of the others by using persuasion  

NB: Moral norms and values are usually more stable than legal rules 

If it is a research topic, we should avoid speculations and rely on data collection and analysis, not on emotions and political considerations 

How we speak depends on WHO we speak to
· Law  professionals       GOAL:  understanding, legal arguments, reconciliation of views 

· Ordinary people            GOAL: consent & adherence . People as CONSUMERS, not necessarily DEFENDERS of HR  

· Colleagues in the area (HR experts, HR activists, ombudspersons)  GOAL: development of common strategies, critics, search for better ways to protect & for joint actions 

· State officials  GOAL: to find supporters and join efforts 

·  Irreconcilable opponents   GOAL: to remind about legal obligations  and make observe 

· TRUE or False

· HR belong to Western and US culture and needs reconsideration in application to Russian and other countries with own traditions 

· HR as a concept is needed by Europe and US to use it against Russia in political bargaining 

· Non-Western world is not one of the authors in HR discourse, but the target of interventions that are legitimized by appeals to universal values (1999 NATO bombing of Yugoslavia) 

· International HR law is irrelevant in the face of violations of human dignity  (Costas Douzinas, The end of Human rights, Oxford Hart, 2000) 

· Double standards are often used in application of HR (in environmental rights – waste materials moved to Russia and less developed countries, harmful enterprises located in the third world countries;  fair trial - extraordinary rendition in the US; HR interventions - bombing of former Yugoslavia and absence of sanctions against China) 

· HR as a concept is not needed in contemporary democracies, because there are constitutions and other acts, which formulate HR with more precision and provide for guarantees in case of violation  (Osiatynski: “The presence of HR in constitutions  does not translate into actual respect for all human rights»)

· There are no human rights without duties; duties first 

· HR defense is the duty of the state, the state knows better what your human rights are 

· Law professionals know better about your rights than HR activists 

· HR as a concept is not needed in contemporary democracies, because there are constitutions and other acts, which formulate HR with more precision and provide for guarantees in case of violation  (Osiatynski: “The presence of HR in constitutions  does not translate into actual respect for all human rights»)

· There are no human rights without duties; duties first 

· HR defense is the duty of the state, the state knows better what your human rights are 

· Law professionals know better about your rights than HR activists 

Questions, which HR concept raises today:
· Do HR exist per se, without UN and NATO pressure? 

· Do they have natural sources? Or it is just the result of negotiations and agreement (generally accepted premises)? 

· Are HR just Legal Rules from texts of international documents and constitutions OR something beyond? 

· Are HR “a European gift to the world or the inherent human way to morally curb the destroying activities of dominant species”? 

· Are HR in the CoE countries a political fashion that provokes activity or a kind of activity, which creates fashion? 

· Are HR a product of thought or a result of joint work of masses towards institualization of human dignity? 

What is HR activity?
· Any activity towards restoration of justice? 

·     How it is different from political, legal, charitable activity? 

What prevents Russian human rights activists from effective work?
· Constant reliance of international institutions and funds (appeals to UN, CoE, ECHR, etc.) – undermines domestic instruments and own forces, deprives of will to victory, weakens the desire for struggle and constant work, interferes with the ability to think over new strategies (Averkiyev) 

· Cooperation with foreign institutional and financial support of foreign funds make more prestigious and profitable appeals to the West than reliance on own efforts and domestic fund-raising 

Two man strategies in HR defense:
· Reliance on international mechanisms 

· 2.    Reliance on own forces and reserves (political, civil, cultural & financial) 

Srategies for HR activists
  To work with general public, not just with victims of violations 

-         To be non-partisan, to separate human rights activities from political activities 

-         To explain what HR are to your clients (who often consider your organization as free legal aid office) 

-         To earn trust by own actions 

-         To publicize success stories  (concentration only on violations provokes pessimism) 

-         To speak about risks and people in HR movement who nevertheless are committed to HR 

-         In choosing methods of HR defense, we should no increase the number oа РК opponents 

-         Cooperation with clients (we help you - you help others) 

-         Clients of NGOs must understand the difference between NGO and law firm or a state agency 

Challenges to HR
terrorism 

-         organized crime 

-         corporativism 

-         religious confessions 

-         mass media 

-         systems of health care, education, information, which violate the right to privacy 

· Means of communication and translation of ideas

· Language of youth: how young people express their attitude to social and political environment  and articulate their needs

· Language of public discourse

· Role of discussion and debate  in all stages of policy process

· Argumentation as a “key process through which citizens and policymakers arrive at moral judgments and policy choices” (as stated by Giandomenico Majone) 
· Human Rights discourse: who and how speaks about HR? 

“We are a part of an artificial universe which we describe and to whose construction we contribute to a rather more crucial extent than we believe” 
“Rights be taken seriously: as they are otherwise no more no less than normative meanings, whose first, indispensable condition for being effective is that their binding nature be perceived and agreed by society”  (Luigi Ferrajoli, Fundamental Rights: 2001)
No longer merely the subjection of the judge to the law, but it is also a critical analysis of its meaning
Not a description, but is also a critique and a design of its own subject matter
An analysis of antinomies and shortcomings
Elaboration and design of guarantees that are missing or inadequate 
As text,
· It has authors
· It can be placed into context
· It is subject to interpretation and re-interpretation
· We need/need not to take into consideration the author’s intent (what the author wanted to express)
· It may have authoritative interpreters 
· It must consider its audience
· The audience contributes to the construction of its meaning
· It is subject to critical studies and research
· It uses symbolic language and says more than its wording  
Two ways of understanding/interpretation: challenging and supporting
Challengers:
· HR belongs to Western and American culture and needs reconsideration in application to Russia and other countries with own traditions
· HR as a concept is not needed in contemporary democracies, because human rights are actually formulated in constitutions and other texts, which are formulated with more precision and provides for guarantees in case of violation 
· HR as a concept is needed by Europe and US to use it against Russia in political bargaining
· There are no human rights without duties; duties first
·  Non-Western world is not one of the authors in HR discourse, but the target of interventions that are legitimized by universal values (1999 NATO bombing of Yugoslavia) 
· HR is a sphere of occupation for people who have nothing else to do and who make profit of working for foreign bosses (“who pays for the girls’ dinner, dances with her”, “they are dancing polka”)
· Law professionals know better about your rights than HR activists
· HR teach people to be against the State Power, State Interests and the State as such
· HR defense is the duty of the state, the state knows better what your human rights are
· International HR law is irrelevant in the face of violations of human dignity  (Costas Douzinas, The end of Human rights, Oxford Hart, 2000)
· The only experience of human rights violations  which most of human rights experts and international lawyers have “is being served a bad bottle of wine at their working lunches”, that is why  (Costas Douzinas, The end of Human rights, Oxford Hart, 2000)
Supporters:
Universal Rights as “Commonplaces (topoi)”
Contemporary critic:
1. Universal HR no more traced from natural law, but rather considered as legal rules generally agreed upon (consequence: they may be reconsidered)
I.Averkiyev “Meanings and Missions”
HR as project:
“Today it is useful to consider human rights, enumerated in the Universal Declaration of Human Rights, first of all, as an ideological and political project, proposed to the world by the European civilization. A beautiful project, a high project, but still a project”
I.Averkiyev
HR as a beautiful idea:
“Beautiful ideas are like beautiful women – you should not trust them” 
HR as a Project (Averkiyev): 
Utopian projects do not reach their utopian goals, though may contribute to spiritual evolution and help overcome crises. Liberalism, facism, socialism were ideological projects, supported by the state.
Questions, which HR concept raises today:
· Do HR exist per se, without UN and NATO pressure?
· Do they have natural sources?
· Are HR just Legal Rules from texts of international documents and constitutions OR something beyond?
· Are HR “a European gift to the world or the inherent human way to morally curb the destroying activities of dominant species”?
· Are HR in the CoE countries a political fashion that provokes activity or a kind of activity, which creates fashion?
· Are HR a product of thought or a result of joint work of masses towards institualization of human dignity?
What is HR activity?
· Any activity towards restoration of justice?
· How it is different from political, legal, charitable activity?
· Who is HR activist?
What prevents Russian human rights activists from effective work?
· Constant reliance of international institutions and funds (appeals to UN, CoE, ECHR, etc.) – undermines domestic instruments and own forces, deprives of will to victory, weakens the desire for struggle and constant work, interferes with the ability to think over new strategies (Averkiyev)
· Cooperation with foreign institutional and financial support of foreign funds make more prestigious and profitable appeals to the West than reliance on own efforts and domestic fund-raising
“Fundamental rights are all those subjective rights to which ‘all’ human beings are universally entitled by virtue of having the status of persons, or of citizens, or of persons capable of acting” (Luigi Ferrajoli, 2001)
What is UNIVERSAL?
Belong to everyone?
Having higher value?
Generally adopted or shared? (the right to be greted in public by everyone you know, the right to smoke)
Inalienable?
Rights to Vote, Right to Work, Right to Enter into a Contract  
Two man strategies in HR defense:
1. Reliance on international mechanisms
2. Reliance on own forces and reserves (political, civil, cultural & financial)
For all
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