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1. Beegeuue, Her Hr4KaKoro coMHeHilf l B ToM, t{To r.tLicroe yqeHre o npaBe Kens-
SeHa crpeMnrcg 6utru nosktrl lBr4crcroh u HopMarhBl4crcroil reopuefi npaBa. MeHee
oL{eBuAeH orBer Ha Bonpoc o roMr MoxHo JtLl cr.tnrarb ycnelrjHbtM .qaHHoe npeAnph-
RrNe. KenuseH oco3Haer onacHocrb, rpo3sul,yto ero ,lucrofi Teopll l, l . npeea: "nepep
no3ilfl4Bt4CTcrOil reoprefr npasa crol4T saAaqa: npaBhnbHo nailru cepeAuHy Mex.qy
AByMF OUjrZ60'{Hulr\,,tu rpafiHocrnnau. o.qna rpafrnocru - 3To yrBepxAeHr4e o roM,
qro MexAy geficrerrenbHocrblo (Gettung) KaK AorxeHcrBoBaH?reM u AeficreeHHo-
cxt|o (Wirksamkeit) rax 6utrNerrr eoo6ule Her nrraxofr cBe3tl, rro .qeilcremTerbHocrb
npaBa coBep[xeHHo He SaBL1CLlr Or ero geilcreeuHocru. .Qpyran rpafiHocru - yr-
BepxgeHue o rox.qecrBe geficraurerbHocrrt r gefrcreenHocrr npaaa".l

l lepean rpailnocru npeAcraBneHa yqeHheM o ecrecrBeHHoM flpaBe, BTopaR -
(peaflhcrt4rtecKr4Ml4) Teopr4sMt4. f lo,,vHenNo crennn [1orcoua, cpegrnHurfi nyru
KensgeHa xapaKTepr4gyercq AByMq resilcaMr4: TegucoM o pag4eneHVn vre91co6
o HopMarr4Bnoctu.2 l lepeufi Te3r4c rogopr/T o roM, r{To Mex.qy npaBoM t4 Mopanb}o
Her HhKaKofr Heo6xoAuvofi (r.e. noHsTl,rftHoil) censu; eropofr re3ilc yrBepxAaer,
qro npaBo n Qarr pas.qenhMH: npaBo cocrol4T 143 HopM, KOTOpbte ne naoryr 6uru
peAyrlr4poBaHbt K Qarrav.

Moxso ycoMHr/Tbcs B ToM, rrro Ha cBoeM cpeAuHHoM nyrh MexAy cqlrnrofr Oar-
roe r Xapu6goil ecrecrBeHHoro npaBa KenuseH Mor yAepxaru caoft Kypc, Bblr,BLlrarl
ABa Ha3BaHHblxre3rca, He norepneB nph eron,t xopa6neKpytreHL4n Ha o4noil vg orvx
AByx cKan. B HegaeHo auue4uei KHilre Spyno LlelaHo BbtABL4raer MHeHre o roM,
qro KenuseH norepnen HeyAaqy na o6oux QpoHrax.3 flo ero MHeH!4hc, v restAc o pa3-
AeneHL'f h, vle3lAc O HOpMarilBHocTt4, B KOHeL|HOM CL{eTe, OKa3btBatoTcfi HenpheMne-
MbtMt4 AnF qr4cToro yqeHuq o npaBe.

Tegmc o HopMarr4BHocl4 yrpoxaer cBF3r4 MexAy geficreurenbHocrbhc u Aeil-
crBeHHocrbto. KeruseH Heop,HoKparHo noBTopqel qro peficraennocrb qBrffercF
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ro,rbKo conditio sine qua non (nar. Heo6xoAr,4MbrM ycnoBrev) 4eficreureflbHoc'4,Ho He sBnqetcn conditio per quam (nar. goctatoirHbrM ycnoererra). Xorq He coBceMt lcHo' t lro oH hMeer B BhAy noA or1,4Ml4 BblpaxeHilf lMt4, MOXHO CKJtOHhrbcg K MbtcjtLt,' iro,qeilcreeHHocrb sBreercq roJrbKo neo.6xo.qruo,;, ;; ;;;ocraroL{HbrM ycnoBheM
4ln geicreHTeflbHocrl,. oAHaro reKcrbr KeruseFra nu o"r"u-r"ror Hr,4KaKoro coMHe-Hr4fl B TOM, rrro 3TO He raK. ocHoeFraR HOp^4a nocrynrpyercff TOTbKO TOTAa, KOIAa6asupyroulrzilcn na Heil npaeonopffp,oK geficreeueH, nuauur"rro or co'ep xaHVAnpaBonopflArca. vlrar,4eicreeHHOCTb ecrb Heo6xograuoe (6es gefrcreeuHocrr HerqeilcreurenuHocru) i l  oAHoBpeMeHHo locraroqHoe ycroBue (6es geicrBrrerb-HOCTI4 ner AeicraeHH'ro npaBonopff,qxa) .qnn no"ryrrpouuHr,4r ocHoBHOi Hopvur,h nph sroM oHa ffBflnercs eAuHCrBeHHbrM Kpr4TepfieM 4nn 4eilcrerr*nono"ir 'nf"_BOnOpqro,Ka.

Bvecre c reM' ecnfi noHuMaru 4eficranrerbHocrb rar o6qsatenbHocrb HopMbr,ro BbrcKa3brBaHile o roM, r{To HeKaff HOpMa ̂errcreyel 6yger npecKpilnrhBHbrM _BeAb rorAa nphKa3brBaercff cfle.0,oearu erofi 4eficrsy'cu1",z nopr", *Tor oarr, qroHeKoropaF orHocqqancg K r{eroBeqecKoMy noBeAeHrto HOpMa .,gefrcrerrerbHa,,
o3Haqaer, qro oHa o6qsueaer qenoBeKa (r. e. uro on gon*un) eec'a 

"uo" 
npuay"lMorpeHHbtM Hoprr , to i l  

-o6pa3oM,.4

oguaro ror[a HayKa o npaBe ]DKe He 6yger ceo6ognuv or LleHHocr eh onvca-HheM no3iln4BHoro npaBa_ oHa 6yler Sopvofi nonrrrr""*oil r,tpeonoruu. OaacraHer onpaBAaHileM CyulecrByloqero npaBa, Koropoe coAepxLlT e ce6e npeAnh-caHue nprMeHFTb r'r co6logarb oro cyqecrByloulee npaBo, Tev cavutv 
"";;a;;-

Baercr lr.60i cyqecrByroulrai npasonopflA.K, a Qarrrvecroe (4erzcreeHHocrs),KaK Kaxercq, oKasbtBaercfl e,u,t/HcrBeHHblM Kpt/TepueM cnpaBeAnhBocrt4 npaBono_pfl{a' or o6orx ynoMflHyrbrx r-rorcouon,. resucoB Hr4rrero He ocraercfl.B eroil roporroi crarbe q 6H xoren saqhr,Tb Kerb3eHoBcKoe q,croe yqeHheo npaBe or noAo6HOTO neccllMLlCTr/LrecKoro t4croJlKOBaHilF _ TaKylo 3auli lry ff npe.q_npilHl/Malo He ronbKo npon4B HeraHo, a npexAe Bcero npoil4B CaMoro Kensse'a.Be4s c rpyAoM MoxHo ycoMHr4Tbc' B ToM, rJTo MHorre h3 Kenb3eHoBcKr/x eopMy_nrpoBoK HecoBMecrLlMbl  c  ero HopMarhBHbtM npaBoBbtM no3nr l rBt /3MOV. f loerovyB Hacroffqeil pa6ore peqb u,,er He o6 nHrepnperal{r4,l, a, cKopee, o peKoHcrp yKUu.4yqeHZH KenuseHa.
B sroNa cMbrcre q 6sr xoren cpasy o6osHa'hru cfle'ylouli le regucbr r.rhcroroyqeHilq o npaBe B KaqecrBe ocHoBonoraraoulr,,rx h nooToMy HenpilKocHoBeHHbrx.Bce yreepxEeHVn Ke-nsseHa, 

"orop"," 
HecoBMecrLrMbr c erhMr4 Tesr4caMh (a KaKMbr yBr4Ar4M e,D,ansHefiLUeM, TaKhx Te3hcoB orpoMHoe MHOXecrBo), AOnXHbr 6brrbyAaneHb,r3 r{r,4croro yrJeHilff o npaBe, qro6ur ero yqeHile np"n"ruun"no co60fi He_npoTr4BOpeq fi Byro Teoph ro.

1' f lpaeoeoil nosuruausA,r. Bce npaBo ecrb noshr'rBHoe npaBo, T. e. oHo cocror/r113 HopM, co3rqaBaeMbrx r,4 orMeHqeMbrx yepeo LreroBeqecK vte geilcteua.
2' Mopanwath crcenruuu3M. He cyulecrByer KaKux -nu6o (rcrrHHbrx HopM>.Hoptr' lut B qettoM 14 MopaflbHbte HopMbr B qacrHoc'/ He FBflRlorc n Hu vcru*HbtMrA, HIAJ'.XHbrMr. Her rarux-ltr60 nopvarhBHbrx (paKTOB, KOTOpbre coorBercrBoear14 6utMoparbHblM HOpMaM; creAoBarersHo,  o6ler t rBHOe noSHaHf ie B Moparr4 He AaHO.

EyIIbin4H E. B. rpoE[EMA [EI4CTBL{fEIrbHocrr4 no KErrb3EHy

". 
r,^,ff't"n 

H' Reine Rechtslehre. s. 196 [qhr. no: Kenteen l-.rJucroe yqeHhe o npaBe. Bsrn. 1. I
I
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K.3.,BYIIbIfl4HE.B."@

3, Pas4enenue Cyu]ero h,[],onxHoro. lz,|3 Toro, t{To Het{To cyqecTByeT' He cneAy-

eT, r{TO OTO HeqTo AonxHo 6stru; u nao6opor, ta3 TOrO, qTO HeqTO .['OtlxHo 6uttu, He

cneAyel t{To oro Hettro cyqecrByer'
4. cao6ognae or ueuuocrefi HayKa o npaBe. Hayra o npaBe cocrot/T B onhca-

HAV no3vrvBHoro npaBa, a He B ero oLleHKe. OqeHra no3LlTt4BHblx npaBonopnAKoB

BKaqecTBecnpaBeMi lBblx l4 j l l4HecnpaBeAnhBb|XFBf l f ieTcRAef loMnof ik |Tt / lK i l 'aHe
HayKil.

2"AertcrenrenbHocrbKaKnpuHa4ne) '6ocrb 'Tpyp,FtoorBel larbHaBonpoc
O TOM, qTO B qttCTOM yqeHilLl O npaBe nOHhMaeTCR nOA nAefiCrBhTeIbHOCTUtO"' B pa-

6orax KensseH ecrb MHoro pa3rilr{Hblx Ooprrlynr,rpoBoK,s t HererKo onpeAeflhrb,

KaKylo 143 Hr4X cneAyeT paccMaTphBaTb B Kaqecree geQmnulll4il noHFThA \tAnv no-

natuil) AefrcrehrenbHocTt4. MoxHo BblAenilTb no MeHbUeil H4epe ABa pa3Hblx no-

HATVA, KOTOpHe e pa6OraX KenuseHa O6OSHaqalOTCq nph nOMOUivl BblcKa3blBaHhF

(rg,eilCTBrTeflbHOCTb)). O6a eryX nOHtlTt/tl hrpalgT OLleHb BaXHytlC p6nb B t{l4CTOM yqe-

HtAt o npaBe: AercTBhTenbHocTb rar o6qsareflbHocTb HOpM Ll AefrcTBhTenbHocTb

KaK npuHa.EJlexHocrb HopM K npaBonopFAKy'

,[,eilcrsrrenbHocT*' rar o6qsdre11bHocTb O3HaqaeT, qrO o6Rsare11bHo gefi crso-

BaTb cO;naCHO HOpMe. 3rO - HOpMaTUBHOe nOHqThe .neft Cre1,1renbHOCTLl'

Hanporne, yrBepx.o,eHhe o roM, qro onpeAeneHHag HopMa npilHaAnexilT K onpe-

AeneHHoil npaBoBofi cr4cTeMe, sBIfleTcR AecKpilnThBHblM BblcKa3blBaHheM' KOTO-

po" r6*"t 6urru UCrnHHblM t41lLl t lOXHblM B 3aBilcl,4MOCTL1 oT Toro, cogepxt4T flh AaH-

Ha9 Cr,4CTeMa coorBeTcTBytoulylo HopMy. lzlrar, geftcrBhTeflbHocTb' noHhMaeMaq KaK

npilHaAneXHocTb, ttBnfleTCq AeCKpunTIllBHbtMnOHATueM AefiCreL4TenbHOCTI4' KpoUe

TOrOr 3AeCb OqeBhAHblM O6pasOV hAeT peqb O6 OTUOcUTS;1bHOM noHflTy1h' KoTopoe

onilcbtgaer orHoueHile Ltn4 cBnsb MexAy HeKoft HopMofi h HeKofi onpe,0,eneHHof

crcren,4ofi. Heraq HopMa MoxeT nphHaAnexars r oAnoft cilcTeMe, HO He nphHaA-

flexaTb K Apyrofi; B OnpeAeneHHbtil MOMeHT BpeMeHh TaKaq HopMa MOXeT npvlHaA-

nexarb K HeKofi chcreMe, a B Apyroft MoMeHT BpeMeHfi - He npilHaArexarb'

KersseH cTaBilr npo6nevy nphHaAnexHocrLl HopMbl x npaeoeoil cl4CTeMe c no-

Moulbro cneAylou-lero uonpo"a, nHa qenil| ocHoBaHO eAUHCTBO MHOXeCTBa HopM?

florerray AaHHaF HopMa orHochrcn uMeHHo K.naHHoMy nopngry? A eror Bonpoc He-

nocpeAcrBeHHo cBtl3aH c ApyrilM:^noqeMy sra HopMa geficrnurenuHa? Karoeo oc-

HoBaHr,te ee AeilcrehrenuHocir,r?o.6 K coxareHfito, KeruseH npoAonxaer 3Ty Opa3y

cneAyoulr4M o6paeov: *A eroT Bonpoc cTol4T a recFloft B3anMocBq3m c BonpocoM

o aor, noqeMy geficreyer HeKafl HOpMa, KaKOBO OCHOBaHhe ee geilcrenTeflbHo-

Crmo, Oteet KelugeUa, Cpagy Cne4ytoUlUfr 3a OTLIM BonpOCOM, SCHO noKasblBaeT'

\lro 3Aecb peqb h.o,er o coBepueHHo gpyroil npo6nenae: .To, ' lro cBtl3aHHafl c no-

BeAeHheM qefloBeKa HopMa 
';geilcreyer", o3Ha9ae1 t1ro qenoBeK !,onxeH ,E,eilcrBo-

BaTb onpeAeneHHbtM eroft nopvofr o6pasovt". Bonpocut o nphHa.qflexHOCTl4 HOpMbl

K npaBoBoft Ct4CTeMe r o6 o6ssarenbHooTh HopMbl AonXHbl 6Ulru qelO oTAeIeHbl

5 Kpoue o6n3arerbHocrr,l n npmHap,nexHocrn KersseH roBopl,lT o 4eftcreureluHocrH KaK oo

oco6ov 6utrru Hopv: *Cloeov ".qeilcrerrenunocru" (Gelfung).t"lut o,6osHaraev cnequQt,lqecKoe

cyuecrBoBaHr", 
""ofJi"in"o"loptql' 

4etsen H. ieine nd6ntslehre. S' 9 [urar. no:Kenrseu [--
L.lhcToe yqeHile o npaBe. Burn. 1. C. tO]). gHaqeHhe sToro BblcKa3blBaHilt l 'E'aneKo or tlcHocTl4'

cp-.tbefanoa. v"fidity"i oiiquotationT/Anatisie Diritto' 1999' P.35-77' oco6o P'36-37'

6 KelsenH. Reine Bechtslehre. S. 196 [urar. no" Kenaseu :-.9nctoe yqeHhe o npaBe' Bsln' 1'

c .1021 .
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Eylbrrl,Gr E. B. rFoEmMA EErZgrBr,{TElbHocrr4 no KEnb3EHy

Apyr or Apyra, nocKonbKy peqb fiLer o AByx coBepueHHo pa3Hbtx noHflrt4fix. 8oo6-
ule nph pasroBope o Kerb3eHoeCrofi Teopvu nyque hs6eraru ynorpe6reHtAA Cno_
Ba (,4eicrBr|rerbHocrb> t4 BMecro ororo croBa cpa3y roBopt/Tb o npr4HaMexHocrr4
il o6 o6ssarerbHocl4.

3' IlpaeonopsAoK u npaBoBas cucreMa. Korga xe HeKafl HopMa nphHarJe-
xr4T K HeKoeMy npaBonopnAxy? oreer KeruseHa Ha sror Bonpoc raKoB: onpeAe-
reHHaff HopMa npuHaAnexhr K HeKoeMy npaBonopFAKy, ecrfi ora HopMa v3tra*a
npaBoMOrJHb,tM tAnv KoMnereHTHbtM opraHoM Bracril, a KoMnereH4ueil unu npaBo-
MOqfieM u3AaBarb ory onpeAeneHHylo HopMy 4aHHUril opraH Bracrrl Ha.qeneH He-
xoi (sstcurei) Hopvofi.7 Cropo Mbt yBilrqfiM, r{To oro He FBngercq eA[HcrBeHHbtM
KpLrrepil eM n pilH aAn exHocrLl, 3Aecs qenecoo6pa3H o n poBo.qrrb pa3n h q h e M exAy
npaaosoi crcren,|ofr t4 npaBonopnAKoM - qero Kenssen, K co)<areHHlo, He Aena-er. BupaxeHLle (npaBoBasl ct4creMa> AorxHo o6oeHaqars HeKoe MHoxecrBo HooM
npaBa,  sa/0,aHHbtx B onpeAeneHHStf i  voveHT BpeMeHU, T.e.  HeKyhS MoMeHTanbHyhc
ct4creMy B CMbrcfle.[x. Pasa.8 Hanporre, no/], npaBonope!,KoM AOnXHa noHuMarbce
pacnoroxeHHaF BO BpeMeHr nocneAoBarerbHocrb i lnh oqepeAHocrb npaBoBbtx cL4-
creu. Te MoMeHTbr-BpeMeHh, npuMeHilTerbHo K KOTOpbTM 6yger orHocl,4TbcF npaBo-
BaR cilcTeMai onpeAerqorctl aKraMil co3AaHhF 14 orMeHbt uopv.9 J1to6oil f iHrepBar
MexAy AByMq raKhMLl aKTaMLl onpeAenffer cpoK cyu{ecrBoBaHhF nerofr npaeoeofr
chcreMbr. orco.a,a cneAyer, qro npaBoBbre cucreMbr o6uqHo hMeor rparxuil cpor
cyulecrBoBaHrq - KaK cKopo ilepes HopMorBop.lecrilf i  aKT BBoLr4Tcq HeKaq HoBaF
HOpMa hrfi aKTOM OTMeHbr nepecraer npilHaMexarb K cr4creMe HeKaF paHee npr_
HaAnexaulaq r Heil HopMa, TaK cpa3y Bo3HUKaer HoBafl chcreMa. Tox4ecteo cu-
creMbr onpeA,enf lercf f  qepes roxAecrBo ee SneMeHToe (nopv) .  Hanporns,  npaBo_
nopsAoK MOXer cyulecrBoBarb B TeqeHile ArL4TerbHot-o BpeMeHr - Ha nporfixeHL1l,1
rolr,oB vnv EaX.e BeKOB.

Eclr  4ei lcrBhrerbHocrb HopMbr (e cvucne npL{HaAnexHocrr)  o6osHaqars KaK ee
cyqecrBoBaH'4e, To HIDKHO npoBoAr4Tb pa3nl4qile MexAy cyulecrBoBaH}4eM HopMbr
e npaaoeoi cl4creMe r ee cyqecrBoBaHfieM B npaBonopngre. Hopva cyulecrByer
a npasosofr cilcreMe, ecnv u nocKonbKy oHa npHHa.[,nexilT K erofr crcrele; HopMa
cyu{ecrByer B npaBonopflAKe, ecflLl oHa np4HaMexhr K raroil-nu60 r/3 Bxo.[,f iu_lux
B OrOT npaBonopqAoK cr4creM. cyulecrsoBaHi le HOpMbr B paMKax npaBonopqAKa He
o6qsareruHo 6yger Henpepbt  BHbtM.

Kaxgovy MoMeHTy BpeMeHh f, a roropsr i l  6ttna v3}aHa ilnil orMeHeHa HeKaff
HopMa' coorBercrByer npaBoBafl cilcreMa S,; uo cr4creMa 51 cocrot4T He rorbKo
t43 BCCX f i3!,AHHbIX B MOMCHT BPEMCHI4 f NOPV, HO IA IA3 BCCX HOPM, LI3AAHHbIX t,{ HC
OTMEHEHHbIX KOMNETEHTHbIMI ,4  OPTAHAMh K OTOMY MOMCHTY BPEMCHH.  hTAr ,  NPAEO-
Baq c '4creMa co .qepx t4T s  ce6e Bce npaBoMepHo ycraHoBf ieHHbte  h  He orMeHeHHbte
H opM bl BCex n peAUecrByloulhx npaBoBbrx cr,1 creM AaHHoro n paBon opeAKa.

7 
"orAersH-aF HopMa nphHaA,exur K HeKoropoMy nopffAKy, KoHc'4Tyrpyevovy raror,r oc-HOsriof i  HOprr,rorT, He noroMy, qro oHa o6lagaer onpeAeneHHbrM coAepxaH[eM, a noroMy, qro

oHa c^o3AaHa npeAycMorpeHHblM ocHoBHoi Hopvofi  cnoco6ovu (Kels'en H. Reine Rechtslehre.S. 199 [qur. no: Kenrceu f.  r ]racroe yHeHue o n[""".  Bsrn. j .  C. f  dSil .  
-

I  Raz J. The Concept of a Legal System. Oxford, jg70. p g4_g5.
9 B qelnxynpouleHilR cvryawne ocraBnep 6ee eHraN/aHrlg HopMbr o6ur.raq u paccMarphBa€

TOIbKO ycTaHOBIeHHbte HopMbt.
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K.3., BynblrilH E. B. "HOPMATLIBHbIE CIICTEMbI" It EP],TT4E PAEOTbI...

3gecs Mbl BcrpeqaeMcq c rpyAHocrbrrc. t lro6sr npilHaAnexarb K HeKofi cncreMe,
HOpMa AOnXHa 6uru ycrauoBleHa HeKfiM KOMneTeHTHbtM npaBoTBopLtecKilM Opra-
HOM - HO KOMneTeHLlhfl Ha co3,qaHhe HopM 3aBr4Ct4T OT ynpaBoMor{uBa|oul,t4x HopM.
Heroe nv\o unrA HeKaF rpynna nrll KoMnereHrHbr co3.qarb onpeAeneHHylo HopMy,
ecrv oHV ynpaBoMot{eHbl Ha 3TO HOpMaMr, npilHa/l,JtexaulklMt4 r erofr ct4creMe.
Xapaxrepucl,4Ka npilHa.qflexHocrr npu noMou-lt/ KoMnereH \uy1 v1*up"*rupr"rr*,
KoMnereHllrlu npv noMou-llt nphHarnexHocrt4r KaK Kaxercg, BeAyr r 6ecxoneqno_
My perpeccy. Ecnn IrcEaHVe qepes onpeAeneHHsrfi opran 6uuo 6ur eAhHcrBeHHbtM
KprrepreM np!4HaAnexHocrm, TO TOrAa OnpeAeneHme npaBoBofr cucrevur sarrr_LtecKn 6urno 6u Llr4pKynFpHbrl. f loerovy AonxHbr 6urrs Hopvur, Koropble npuHaA-
IeXaT K CLlCTeMe, HO npu 9TOM He CO3AaloTCfl KOMneTeHTHbIMI npaBOTBOpqeCKLlMtj
op[aHaMh. 3ru Hoprr,rur qBrflHsTCF nepBuqHbtMr4 HOpMaMU Cl4CTeMbr (oHu o60gHa,]a-
lorcr KaK cyBepeHHbte HopMbr - no QoH Bpurry,10 KaKHesaBucuMbre HopMbr - no
Kapauololl) '  CyulecreoBaHfie raKhx HopM B nro6oil crlcreMe - oro rorr4qecKas He-
o6xognvocrs. M HoxecrBo nepBLrrr Hbrx HopM .qonxH o coAepxarb n o, 

"n 
or"r,"p1

HecKoJrbKo HOpM KOMnereHLlLlr4.,qns roro, ,rro6ur ynpaBoMor{rlBarb onpeAeneHHHe
opraHbl K 143.u,aHho- HoBblx HopM. hnaenHo raKoe MHoxecrBo KersseH Ha3btBaer
( u cropuv ecrr ) nepeofr KoHcrr/Tyt_lt4 ei a varepuar bHoM cv bt cn e. 12

C novoulsto noHqrils (KoHcrt/Tyr-lt4n B MarephaflbHoM cMbrcfle) MoxHo onpe.6,e-
nnrl" npaBonopflAoK KaK MHoxecrBo Bcex npaBoBbtx cl4creM, Koropbre coAepxar
e ce6e ry xe caMyo (rzcroprrecKh nepByo) roHcrmryqr,fto (r. e. re xe caMbre neo-
Bt/qHble Hopvst). hrar, npaeonopq.qoK cocroLrr Lt3 BpeMeHHofi nocle.noBareflbHo-
cril npaBoBbtx cr,{creM. E4UHCTBO npaBoBbtx cr/creM, T.e. ToxAecrBo HeKoero npa_
BonopflAKa, onpeAernercn LlCropr4qecKrl nepaoi KoHcrrlryllr,4eil: nora pevs nger o6
ogHoi u rofi xe nepeofi KoHcn4Tyr-{r4h, Mbr hMeeM .qeno c reM xe caMbrM noaBono-
peAKoM.

Kpvrepwil Anff ycraHoBreHile HopM, Koropbre npilHaAnexar r o4uoi r4s chcreM
npaBonopffAKa, orHocFr.r-I4xcF K MOMeHT BpeMeHil f, MOXer 6uru csoprrrynhpoBaH
c noMou_lbto Tpex cneAyou_ltlx npaern:13

^ 1) HaHoxecreo v (roHcrrryqLloHHbre nopnasr) nphHa,qnexilr K npaBoBoil crcreve
Sii

2) ecnu HeKaF HopMa N1, Korop?F npL4HaAnexhr K s,, ynpaBoMorrfiBaer enacrHurrZ
opraH XHa usganhe HopMbr N2,  acnvlX rsgaer HopMy N,He nosAuee MoMeHTa BOe-
veHr f  vecnv N2He orMeHeHa nepeA MoMeHTOM BpeMeHi l  f ,  ror4a HopMa N2npvt-
ua4nexrr r 51;

3) r S, npilHa's,nexar Bce re HopMbr, Koropbre FBflqhcrcfl norLlqecKrMh cfleAcrBr4-
AMIA tAs HopM! npuHaAnexaulux x Sr.

f lpaeuro ' l  
onpegenner MHoxecrBo nepBhqHblx HopM, T.  e.  HopMr Koropbre nph-

HaAnexar r (nepeoil) MarepilanbHofi roHcruryqn u. Ta<oe onpe4eneHL4e oKcreHcLrB-

10 wright G. H.von. Norm and Action. A Logicar Inquiry. London, 1963. p. 1gg.11 caracciolo F. Er sistema juridico. probremas actuares. Madrid, 199g.12 Kelsen H. Reine Rechtslehre. S.22g.

.13 Sgecu pevu u4er o6 yrpou]g11oi rlolaHe, fronHoe u3roxeHhe cv.: ButyginE. 1) sobre raregla de reconocimiento,// Doxa.lggl. N g. p.zsl-zls; 2) An Antinomv in xerrjn'#rl"-The6;t
9't Layv // Ratio Juris. 1990. N :3. P 29-45 {ony6rilroaaFta raKxe: Norriativity anO r.roi*s/eos1
S. L. Paulson, B. Litschewski-paulson. OxtbrO, lg9B. p 2g7_315\.
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Ho. flpaBhno 2 npe.qcraBneer co6ofi KpilTepuil AnA AlHawrA.recKoro ycraHoBreHilff
HOpM. oHO gOnycraer BBe.qeHile HOBbTX HopM B npaBoByhc cl,4creMy nyreM HopMor-
BOpllecKoro aKTa u ucKtltoqeHLle il3 Hee cyqecrBytou-lLlx HOpM nyTeM aKTa .[,epora-
qrn. f lpasnno 3 o6ecneqilBaer norhqecKyro saMKHyrocru npaeoeofi crrtcreMbl,l4

?tu rpu npaBLlna npeAcraBnqor co6oi peKypcr4BHyro .qeeuHr,rr-1un npaaoeofr
chcreMbl ,  9epes ,4x nocneAoBarerbHoe npr jMeHeHne MoxHo ycraHoBLlTb,  KaKre
H OpM br n p14 HaAnexar K coorBercreyouleft cucreMe HeKOero npaBonopfl .0,Ka.

4- ,QeficreurenbHocrb, gertcreeHHocrb t/r ocHoBHas HopMa. pas4enenre
AeilcrenrerbHocTl4 KaK nphHaAfiexHocru, c o4Hofr cropoHbr, u peilcrauterbHocp{
rar o6qsareflbHocfl/ - c gpyroil, no3Borffer npoficHr4Tb npo6lenay cBg3r4 MexAy
gefi craurelbHocrbto fi AeicrseHHocrbro.

l lpex4e Bcero, Mbr Br4Al4M, r]To npilHarqrexHocrb HopMbr r npaeosoi cllcreMe
(eclu peru uget  o6 ycraHoBneHHbtx HopMax) He saeucur orAeicraeHHocl ,4.  hveer
cMblcr sa.narbcff BonpocoM o roM, nphHaAnexvr nv HeKaA HopMa r Herofr npaBo-
aofr cilcreN4e, ecrfi t1 ora HopMa, ,4 ora chcreMa He o6napanr4eilcreeHHocrsro. 1o
Kenuseny,  nphHaAnexHocrb neroi  HopMbr ocHoBaHa rorbKo Ha npaBoMoqHocrt /
HeKOero BnacrHoro opraHa coS/larb ory HopMy; geilcreeHnocrb saecb He HMeer
coBepueHHo HuKaKoro 3HaqeHhF t4 He ynoMhHaercg B onpeAef leHi l r4 npf iHaAnex_
HOCT[.4, Hanporue, o6RgarersHocru nerofr HOpMbl 3aBr4Cr4T Or ee AeftcrBeHHOCTr.t:
aeruil nonHocrblo nr uleHnulfi gefi crsen uocru npaBonopfl AoK, HanpilMep pr4McKOe
npaBo, ceroAHtl He Moxer paccMarpilBarbcg B KaqecrBe o6sgarensHoro. Tar, Kelu-
3eH roBoprll; ".[eicreeHHocrb npaBonopqAKa B qenoM r geficreeHHocrb orAenb-
Hoi l  npaeosoi  nopvur. . .  npe.ncraBnsnr co6of i  ycnoBhe gef icrenrersHocrr ;  4ei -
crBeHHocrb ecrb ycfioBt4e B TOM CMbtCre, qro npaBonopflAoK B LlenoM h orEenbHafl
npaBoBaq HopMa nepecraor ctti lTarbcff pefrcreurenbHbtMt4, KaKTorbKo yrpaqHBaor
4eilcraeuHocrs. , leilcreeHHocrb npaBonopn.qKa, TaK xe KaK N Sarr ero ycrauoane-
HLl f  ,  He RBrFercR ocHoBaHheM ero 4efrcraxTerbHocn4,  ocHoeaHr4e 4ef icrerre ls_
Hocrt4 '  T 'e '  orBer Ha Bonpoc oroM'  noqeMy HopMbt ororo npaBonopq. [ ,Ka AonxHbl
co6nogarucfi f i  npuMeHnrbcn, ecrb nocryrl/pyeMafl ocHoBHaF HopMa, corflacHo Ko-
ropoil AonxHo Becril ce6n e coorBercrBuu c QaxrruecKLt ycraHoBleHHofi, s sfirrleM
,4 LlenoM 4eilcrseHuoi xoHcrrryqueil, a 3Haqhl i l  B coorBercrlrAt c darrhqecrv
ycraHoBneHHbtMr.4 COTTaCHO erofi KOHCTl.4Tyt_lr1m, e o6ulerrl ,4 LlenoM geilctseHnsruu
Hopvavur.lS lAs etoil l l i lTarbt craHoBr4Tcrr orleBrl.[,HbtM, 9To KenuseH r/Meer B Br4!y
r4MeHHO O6qgarensHocrb, a He npLlHa!,nexHocrb, KorAa onhcbtBaer cB93b MeX.O,y
4e il crerren bHocrbro t4 .n,efi cree u H ocrbto.

Bvecre creM Afltt onpeAeneHVe npnHaIurexHocrrl nocrynar ocnosHoil HopMbl
oKa3blBaercn v3nvu-jqt4M. HpXen rr4tub Kpr,4Tepuil Mg ycraHoBneHrn - taroi, rcar
Tpn BBeAeHHbtx Bbl t le  npaBuna.  Xorq KeruseH QopN,|ynhpyer Bonpoc o6 0cHoea-
uuu geilctet4TerbHocn4 nepeoil KoHcl4ryllrr,4, oH npll 9TOM LlMeer B BLIAy O6qSa-
TerbHocrb,  a He nphHaAnexHocrb.  He uveer HhKaKoro cMbtcra Bonpoc o roM, npr l_

1a Pequ hAer o cral4gHoM nphHt-r, tne, comacHo KoropoMy HopMbr, rorhqecKh BbrBoEr4Mbre
t'ls ycraHoBreHHblx HopM, TaKXe npilHaAnexar K cucreve. B npaeoeoi crcreve 4eicreyror o6a
npuHtlf ina - h crart lqec<uil ,  ra Ai lHaMr4qecKnil  (cp: Kelsen H. Reine Rechtslehre. S. 2b0 1cp.:Kenaseu f Hucroe yeeHL4e o npaBe. Burn. 1. C. 1061).

15 Kelsen H. Reine Rechtslehre. s.218-2ig [r- l . ,rr .  no: KenusenL r lucroe yrJeHre o npaBe.B u r n .  1 .  C .  1 1 2 1 .
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HaAflexilT nu eTa nepBaF KoHCTl,4Tyl-{t/F K HeKOeMy npaBonopqAKy, nocKonbKy caM

npaBonopnp,oK onpeAeJlqeTce c ngMo1lblo 3Tofi (nepBof ) KoHCThTy\tAu. [enOrra
Al/lHaMhqecKoro ycTaHoBIeHuR HaHUHaeTCF C KOHCTtITyI-lt/t4 - peqb 3Aecb L/lqer per

definit ionem (na,r. no onpeAeneHillo) o nepBoM 3BeHe qenovKll. l loeroH,ty npo6ne-
Moi npilHa4lexHocrLl r npo6neuoil rox4ecrea HeKoil chcreMbt unu HeKoero no-
pqAKa MoXHO saHilMaTbcF, He npil6era+ np1 eToM K nocTynupoBaHilrc Keflb3eHoB-

cKofr ocHoBHoil HopMbl.
l- lpu erou o6HaplDKr4BalorcF ABa BaxHbrx cne,qcrBhn Lr3 paogeneHhe o6nsarerb-

HOCTI4 14 npilHaAneXHOCTh.
5. fl,ertcreurenbHocrb KaK o6s3arenbHocrb. hs npeguecrByloulero aHafl fi 3a

cneflyer, qro KaK ocHoBHaF HopMa, TaK L1 AefcrBeHHocrb cBn3aHbt He c npuHa.qnex-

Hocrblo, a c o6ffgarerbHocrblo. CveueHre ortlx .[,B]D( tioHflrtAil, Ann o6o3HaHeHufl
KOTOpbtX KenUSeH ynOrpe6lneT OAI4H 1,,t TOT Xe TepMhH (AefrCTBilTeIbHOCTb>, nphBO-

Al,4T K 3HaqhrerbHbrM Tpy/r,HocrnM npta ,tcronKoBaHilLt KeflbseHoBc<rx pa6or. 
'

,[,anee AeraflbHo paccMorpt4M noHttrhe o6RsarensHocru. Anu$ Pocc pesro rpu-

TLiKoBaI nphMeHeHre noHgTtrq.(AeftcTBt4TeflbHOcTb> B cMblcne o6ssarenuHOCttt:16
HopMa o6qsarensHa, ecrh AonxHo geficraoearb coilacHo HopMe. Ho qro ogHaqaer
TaKoe ngonxHoer? Kaxoft erg o6nsarerbcrBa reM caMblM Bosnaraerctl?

oO6RgaHHocrb BcerAa nBfleercs o6qsaFrHocrbo Becrn ce6n onpeAeleHHurra o6-
pa3oM. B AaHHo1rt cnyLtae rpe6yevoe noBe,qeHt4e - 3To "noBt4HoBeHile npaBy". KaK

xe Mbt MoxeM noBhHoBarbcn npaey? f"lyrev vrcnorHeHilf l Hauilx npaBoBblx o6qsaH-

HocTeft, HanpfiMep, nyTeM BogBpaTa Ha[JuX AonroB. CnegOaarenbHO, o6R3aHHocTb
noBLlHoBaTbcfl npaBy He npe4nilCbtBaeT rarOrO-nr6g uHoro noBe4eHilf l, KpoMe

Toro, Ltro lDKe npeAnilcaHo caMilM npaBoM, B caohc ottepeAb, Li3 ororo cne[,yeT,
qro eclu,4 o6RgaHHocrb noBhHoBarbcff npeAnilcaHunM npaBoBoft ctlcreMbl AorxHa
o3Haqarb qro-nu6o riHoe, KpoMe KaK npegnhcaHHoe oroil cttcreMoil o6qsarers-

6T80, TOrAa pa31tlllhe He MoxeT cocTotlTb BrpejyeMoM noBeqeHuu - B ToM, t/ro

tr,tut o6RsaHut coBepultlTu. Taroe pagnhqlie Moxer gaKroqarbcff Jlt lt l lb B ToM, KaKUM

o6pasou Mbt o6fl3brBaeMcq K oroMy. 3uaqeHue safloxeHHofi a npaeoeyo cl/creMy

o6Rsstsatgu-left culut 3aKroqaercn B ToM, rlro coorBercrBylou-lue npaeunaHl eroft

cilcTeMbt topt4Al,4qecKue o6RsarertbcTBa (Hanpnvep, o6ssaHHocrb Bo3BpaTuTu gonr)
qBfif l lOTCq He TonbKO npaBoBbtMr,i O6fl3aHHOCTqMh, BblTeKatoUll, lMl,4 t/3 yrposbl npaBo-

Bbtx caHKLlhil. OHr,r paBHbtM o6pa3oM qBrFhcrcn 14 HpaBcrBeHHbtMLl o6F3aHHocrflMh,
BblTeKaloulrlMtA t g ecTecrBeHHo-npaBoBblx npilHqilnoB, KoTopble HaAennloT AaHHyto
npaBoBy]o cilcreMy Baru,n,Hocrbto unu o6fl3brBaou-teil cnnoil. O6gsaHHocrb noBtlHo-

Barbcs npaBy flBflqercn HpaBcrBeHHofi o6seaHHocrbto nepeq npaeoeoft chcreMoil,

a He lopu,o,l lqecxofr o6RsaHuocrbo cornacHo eroil ct4creMe. O6qsaHHocrb neperq

cnCrenlOil He MOXeT npOilCTeKaTS ilS CaN,tOfi erOil CtlCreMbl, HO AOIXHa CIeAOBaTb

h3 npaBiln vnu npvH\unoB, HaxoAtlulhxcq 3a paMKaMil ct4creMbl>.",

16 Boss A. Validity and the Conflict between Legal Positivism and Natural Law // Revista
Juridica de Buenos Aires. 1961 . N 4. P.46-93 (ony6nraroeaHa raKxe e: Normativity and Norms.
P.  147-163).

17 BossA.Val id i tyandtheConf l ic t . . .P.  153-154[qrar .no:  PoccA.  BarnAHocturrconQrrr r
MexAynpaBoBbtM nosulTrlB143MoM r,r ecrecrBeHHbrM npaBoM // Poccnilcruil exero4uurreopuu
npaBa.  Ne 2.2009.  C.4641).
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Pocc yreepxAaeT, r{To TaKafl no3hTt4Bt4cToKafl Teoptl9, KaK t{tlCToe yqeHue o npa-

Be, He MOXeT ilCnOJIb3OBaTb EaHHOe nOHtlT!4e, He nepeuaruBaq npu oToM rpaHfiLlbl

ceo6o4Hoil oT qeHHocTeil nayrn o npaBe. Taraq reoprle 6utna 6u cBoero po,0,a eCTe-

crBeHHo-npaBoBbtM yqeHileM, Koropoe o6osHaqaetcq Poccotvt KaK (KBa3ilno3vrv'

Bt/3M>. XTaK, Mu cToHM FepeA gr.neVuofi. fu6O yraepxp,eHile (npaBoBble HopMbl

RBrqrorcq o6ssareruHbtMl4> Jt14ueHo co4epxanvn.Ecnu no4 o6RsarenbHocrbn noA-

pasyMeBaercff npaBoBaq o6qsaHuocrb, To oHa oKa3btBaercn t/3nhuHeil. BeAu ner

HilKaKOTO CMblCIa npeAn4cblBaTb: AoIlxHo c,n,enaTb To, qTo u TaK AonxHo cAenaTb.

Iur6o noA o6ssarersFtocrbro rMeercn B Br4Ay HeKaF MoparbHafl o6ssaHHocrb, Koro-

paq HecoBMecrhMa c Kerb3eHoBcKr4M noghrt4Bt4gMovt. h ecrh LtenoBeK MopaflbHo

o6ssan cneAoBaTb npaBgBbtM HopMaM, ro nO6ofi cyu-lecTByhculnft npaeonopnAoK

6yger MopanbHo npaBLtlbHbl M vnv cnpaBeAnt4BblM'
no4o6noe ilcro;tKoBaHre o6ssarerbHocrLl no KenseeHy BcrpeLlae'rc+ v y lpyrLlx

aBTopoB. AxoseO Pas paslur,raerABa BhAa HopMarilBHocrut: coUHaJIbHyto n o6ocHo-

eannyp.18 eror eropoh ewry HOpMarrBHoC;1t - o6oCHoeaHHylo HopMaTilBHOcTb -

Pae npunrcbtBaer Kenuseny: *Kels3eH ilcnonb3yer rolbKo KoHL\enLlLllo o6ocHo-

eaHnoil HopMaThBHocTt4... CornacHo Kenuseny, nuqo MoXeT paCcMaTpHBaTb HeKylo

npaBoBylo Ct4CTeMy B KaqeCTBe HOpMaTnBHOh, eznu TaKOe nUqO OAO6pfleT ee KaK

MopanbHo cnpaBeAnhBylo t4 xopotxytor.19 uC,rt4tatu npaBo HopMaruBHblM 03Haqaer

cqLtTaTb ero cnpaBeAnl4BbtM h nperu,nonafaTb, r{To npaBo cneAyeT co6fl}od,aTb)'"20

C rev xe caMbtM r4croltKoBaHnev geftcrsLrrerbHocrt4 no KenuseHy Bblcrynaer

u Kapnoc Huno: nYreepxAaru AeilcrehrerbHocrb HeKoil npaBoBoil ct4creMbl hnL1

HeKOeFO OTAeIbHOTO lopt4Al4qecKoro npaBrna o3HallaeT AOnyCKaTb, t{To oHt4 LlMe-

tor o6seHsatoqyrc crfly, r{To hx npeAnhcaHhR cosAaor 6esycnoBHble npilql4HH AnF

Aeficre1aqr.2l *CyxgeHhq o!,eficrBilrelbHocrn (ex111gvan'ocHoBHylo nopvty) npeA-

nucbtBalor, qro AonxHbt 6utru BbrnoflHeHbr .B,eficrBtltt, Koropbte rpe6yorcn roil Hop-

Mofi, K roropofi orLt cyxAeHrn otcutnatotr.22
Pocc yraepxAael qro ocHoBHbte npilHll i lnbr yqeHil9 KenugeHa npenqrcrByF3T Llc-

norb3oBaHr416r noHnrt/n o6RsarenuHocrb>, nocKoJlbKy ero noHffTkle HecoBMecrklMo

C npaBOBbtM nO3hTttBt /3MOM l , l  KeJlbSeHoBCKrlM nOHUMaHneV CaO6OgHOfr  Or qeg-

nocreil HayKil o npaBe - To, r{To Pocc o6osHaqaer KaK <KBaShnO3tlThBt43M>. HrnO

u Pag eecuNra no3hrrrBHo oqeHilBalor ror OaKr, qro Kerb3eH ficnorb3yer HopMarHB-

HOe noHfi The "o6FSaTerbHocTb).
fi nonarao, qro noHFThe AeftcrerreflbHocrm rar o6RgarerbHocrt4 - B ToM Bt/Ae,

B KoropoM ero onpeAenRer Kenss€H, - HecoBMecrrMo c ero no3lirt4BLlcrcxoft npo-

rpau1,roft. Ho erovy noHnl,4to MoxHo Aarb hHoe LlcrolKoBaHre. fl npe.qlararc saMe-

HfiTb noHRTt4e "06FgarenbHocrb> ApyrilM noHnrheM - TaKhM, Koropoe coxpaHnr Hop-

MarhBHocrb roro, Llro Kelueeu noHilMaer no.u, o6qsareflbHocrbl3, Ho nph erov 6y4er

coBMecThMo c KeJIbgeHoBcKt4M no3hTt4Bl43Mon/|. ero noHtlTt4e - (npilMeHHMocTb>.

18 Raz J. Kelsen's Theory of the Basic Norm // Raz J. The Authority of Law. Oxford, 1979.
P. 122-145 (ony6nuroeaHa raKxe e: Normativity and Norms. P.47-67).

1e tb id.  p.13+.
20 tbid. P. i37.
21 NinoC.s.SomeConfusionssurroundingKelsen'sConceptofValidity//Archivf0rRechts-

und Sozialphilosophie. 1978. N 64. P.358 (cnla. ra<xe: Normativity and Norms. P.254).
22 Nino C. S. La validez del derecho. Buenos Aires, 1985. P. 12.
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6' npuueuuraocrr, Kar MU Br4Aeth, pocc yl.BepxAaer, qro B paMKax nogvru_ehctcrofr Teopl'n npaBa cne^yer orKasarbcfl o, no"rtu" ua peilcteurerbHoc.4 KaKo6ssarersHocrr. panee ; dr;;; unc' KoroMy MHeHL*o.zr Ho cerogHr, Hanpo-rt^,, A noriarao,,-]ll.y?Ino ^yruiio"y^poBarb 
"opr"rrunoe noHrrhe peilcran_

::; :?::y#[;i lil", ff#:?"iili,n. o "*",u _; il;:;n o i po cco,r,,,; a,;; n o _
Hopvarnenan geilctaut"r""'o"io Moxer 6urrs rcrorKoBaHa He KaK Mopa,.lbHaq,

:ff;:ffi ":"u?: -o6ssaFrH ocru' eo ras 6e;" ; il';;;;"" 6ysy yn orpe6r nrs 4r r
cyAbs o6qeaFr h 

tHHocrl4 TepMtlH (npuMeHrMocrsu'2a-HopMa 
nprMe HuMa, ecrlrAeiaooqs"H;";;"'u:i"";i""#":J#iffi [;:#"":#v_KoHKperHo'y"ny,u'.g o6osHaqa,, KaK (HopMbr npuMeHeHLig,. Tar *u ."*;;;,ff:;!?H"ffi;ff::?:i;

-a#"*:,.i{yfiffi :#:iX""A#l#X'li=''*';';i}l*o;;;;i;nf, ^l^t'-^'^*^,
I o' t lro noHhMaercfl noA, nphMeHhMocrbro, MoxHo npo.qeMoHcrpr4poBarb c no_

fo"'ffH ff:ffipi.l1i! 
re HrH H cKoro v'on oun oro n pa Ba. o'6ure n pr r,, r afi npuu4nn;;;;;;";i;J,,;:Fl\l{#ril!,:L,Z:';::n:;,,,"=u*1ft n;u HaKasaHZ" uu" 

:llBap,renbHoio v1.ro."oro 3aKoHa,;. ero npaBunoroBopr4ro roM, rJro yroroBHo_npaBoBbre noprl He hMeor o6parHor clanlt _ onur ne vb_ryr npLlMeHfiTbcff K npecrynneHhrrM', coBepueHHbrM /r,o roro, KaK y.o,roBHas HopMaBcrynilna B cnny, B craly ororo nprHUrn" 
"ya 

AonxeH nprr"r"r" ry HopMy, Koro_paq VMena cuny BO BpeMs 
"o"upr"*rs_npaBoHap yUJeHrAfl,Aaxe ecrh noroM oHaobrna orMeHeHa a,l Ha MoMeHT 

"",ru"""r" npuroB.pa )iDKe He rMeer cr,nbr.ly'vercrcs raKxe u Apyrne ocHoBoncBaer n phM eH e H h e n ph H,rr na n u t t u m #il#T""Ji:,xtT!' rllil:;fr;':#l:i;Aprenrnuu cyAbq 'qonxeH nphMeHhrb ry HOpMy, Koropafl rpeAycMarpnsaer 60_flee MfirKoe HaKasaHhe' 3.qecs puro to*", IAAT. oHopMe, Koropaq 6utla rsgaHayx-e nocne npecrynneHua u geil,ctay"tlo BpeMq 
"y4u6r,oro 

npoqecca; nu60 0ra_KOh HopMe' KOTOpafl Ao BbrHeceH uA' npvroB,pa orMeHeH a u wparura c,nny. TarcuraoopasoM cosAaerc_q. cne4yrcu_{aq . nj^rqr^, cy4bs AonxeHXlif ",i,'il,ifo'"?,H?H:-ff "::""=:t"i;"#;:,i,;;%J;;:T:,""""H::L;coBepueH,""o"";;#;,T;_XJ;:;tri!{;J::ffi 
ff;[.#l#:]gr$:::;srhx HopM cyAb' 

t?fxeH s'6pars iy, *orop"" npe4,ycMarphBaer 60ree MrlrKoeffii" *[?, lff#X J;fi:-#:tr'J", -'- e"u noputr, Koropb,e AonxeH nprMe-
r u 14 p o Ko p 

" " 
n p b 

".p u-H e H H a F H A, e q o r" r, iT: :;rTr"#il ;:: *: I;ffi ;:""# fjcrByloqee npaBo, oKa3brBaercn noxsorL. oarir.l.JecK'r-o1",["r""ro 6sreaer raK! i,rocy'bq npilMeHser HOpMbr, KOTOpb,u yr.u' yrparvnvl Crly. 3ro AoKa3brBaer qro Ae_23 Bulygin E An Antinomy in Kelsen,s pure Theory of Law.2a fl0narue <n'hMe-HhMocruo 6urro 
"""A"_r? p rogT pa60re (ButyginE Time and Varid_

ff$3'"::lli,-l8'fl ir,.?? 3-*l, ru pXi:- ,;.i9 r-e s a r r n i;-m;tl# 5 v:je m s / e d AM a rti n o
llo'ure^a. ,,t s aaauull, 

'a7;,f""r;"Zil;,1' 
l,?-?- l?Y_ pyccxuh nepeBoA "fipaeo ,r epev"" 

" 
HJ_,gA,*li:;let:,iAiHffii?,ffi i,ti#ilJ"1il:gj*ruU,n:,''ii7,U#H:?kff sf,j
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6ynbrn4H E. B. TTPOEITEMA rro KEIrb3EHy

poraqHfl oKa3brBaerrqeicrBhe Ha npHMeHUMOCTbT HO He Ha nphHaAnexHocrb. XorbyrparHBluae cuny HopMa He npilHaAnexrr K 6onee no3AHtlM npaBoBbtM cr/creMaM,
oHa BnorHe Mo)Ker ocrarbcn nphMeHrMofi e paurax orhx cl4creM.

Taras HopMa, xar $ 2 Yroroenoro KoAeKca AprenruHsr, nBrrrercq rrnrvHoi Hop-
voil npnueHeHhs, Koropag 06ssHaaer cyAbro npr4MeHfiTb onpeAeneHHylo HopMy.
Pe'is hAer o HopMe no3hn4BHoro npaBa, i l  ycraHaBfl[BaeMan eroi Hopvo h o6s-
SaHHocrb tlBrqercc npaeoeofi, a He MopansHoil. Taran o6qeaFtFtocrb He gBfltrercrl
us6gtro'rHoft B ToM cMblcre, Koropbril trnaeer B Bh.qy pocc, nocronbKy oHa He co_
Bnanaer c o6sgaHHOCTsMh, ycraHoBneHHbrMLr ApyrfiMLl HopMavil. vroroeHufi ro_
.qexc o6ssuBaer cyAbro npilroBopr4Tu o6eilHqe[aoro K onpeAeneHHoMy HaKasaHhto,
a HopMbl nphMeHeHilg onpeAenFlor, KaKaq ilg yroroBHo-npaBoBbtx HopM no.qnexilT
npr,4MeHeHilo. cygsn AonxeH eur6pars MexAy HecKoJrbKr/MLl HOpMaMh. Ars sroro
eMy H)DKHbr onpeAeneHHbre Kphrepuu.Ta<ne Kpnrepua| npeAocraBrffrorcg HOpMaMLI
npr lMeHeHhq.

7' IlpuueuuMocrb u npuHa+ne)KHocrb. floHqrue nphMeHhMocrr4 AonxHo6urs qerxo orrpaHhqeHo or noHfr.4e nprHa'nexHocl4. g 
"tor 

oln;;;;;,;;; i ;
ponb hrpator 4ee npo6reMbt.

Bo-nepeutx, pagrpaHurleH14e nphHagnexHoc'4 hnpHMeHilMocrl4 n03Borfler
npoHcHl,4rb npo6renay, HaA Koropoil Kenuseu pa60ran BCro xr,rsHbr He Haign ee pe_
[!eHr49. Pe'ru nAer o npo6lerve HenpaBuflbHbrx HopM - TaKilx HopM, roropure 6unur
H3AaHH HenpaBoMo'.rHblMh opraHaMh (nocronury ne 6urn co6lrc4en ycraHoBreH_
nufr npouecc nu6o nocKonbKy no cBoeMy coAepxaHr4!o HopMbr BbrxoAffr sa npeAe_
Jrbr KoMnereHLJ,UV srt x opranoe). B raqecree npilMepa cn)DKar HeKoHcrhryqnonHu*
saKoH r,4ri l HesaKOHnOe cy4e6Hoe pelxeHhe. ery npo6nenry KensseH paspa6aruea_
er noA saroroBK.M "KoHo-nnrr MexAy HopMaMil paSfir4rrHbrx crynenefio.

hs rensseHoBcKoro onpeAeneHVfr npnHanexHoc',4 cneAyer, uro r npaeoaoi
cficreMe He npilHa.qnexflT HopMa, He h3AaHHaff KoMnereHTHbrM opraHoM. Hanpo-
TL|B' raKaq HopMa Moxer 6uru npnveHeHa: AO TOrO MOMeHra, noKa oHa He 6yger
nph3HaHa HeKOHcTl4Tyrlr,rouHoil rnh HesaKoHHOi, Ona 6yger paccMarphBarbcff B Ka-tlecrBe gefrcreyou1eil, n cy4st 6ylyl o6nsaHH ee npfiMeHffrs. KeruseH oKa3brBaer-
ce B sarpyAHilTeflbHoM noroxeHr4Lr. C ognofr cropoHbr, oH He Moxer orprqars gei_
crBr'{TerbHocru raxofi HopMbr, nocKonbKy hHaqe oHa npocro ne 6y4er 

"yu1""a"o"uro(eegu 4eicrBilrerbHocrb ecrb cneqreNrecrufi uogyc lsttus Hopla!). C .qpyrofr cro-poHbl' TaK!4e HopMbl ex hypotesi (nar. cornacHo rr4norese) He re4anu npaBoMor{HbrM
opraHoM. 3.qecs KenuseH BbIHIDKAeH o6parrrucn K ilsBecrHoh reopwn ajrbrepHa_
Th BHOrO ycroBt'rff , KOTOpaq He n oA.qaercs rorfi qecrovy o60cnosaHrro.25

Bo-eropsrx, MHoxecrBo nphMeHilMbrx K HeKoeMy ctyqa,o HopM He AoJlxHo6strg - BonpeKr{ txt4poKo pacnpocrpaHeHHoMy MHeHZ,o - qacrhrrHbrM MHoxecrBoM
HOpM' npilHaAnexaquM K OnpeAeneHnofi npaaoeoil cracreNle. BnorHe voxer 6srru,trro HopMbr, He npuHaA,exaurile r npaeoeoil cr4creMe cy.',br4, TeM He MeHee 6ygyr

, , ff^1o.e1oil npo6nelte cu.: vernengo R.J. Lafunci6n sistem6tica de la norma fundamen-tatl/ Revista Juridica de BuenosAires. jgoo. lrr 1.p.207_2i{;nir"-C s. iJ;iid;;il;-;#;.
l'3P--!o; Cognition and Interpretation of Law/.eds. _r- ciaritoimag-gi'o, S. L. paulson. Torino,1995 (.eerov c6opHuxe cv' oco6o crarbrr Bytyoine cognition Eio rnturpretation of Law;Nino C. S. Marshail's nLogic, and Ketsen's "proort"m,;luaniri.ni's]["g*"iv"rioiivino Con]or*ityto Law; Manero J. R. on the Tacit Alternative crause; ciaitro,iiiggii.'prr" Theory of Law andTacit Alternative clause: A paradox?; Butygin-E. some nepiieJidcnticsr.
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NPHMEHHMLil. fIPrA STOM PEqb MOXET VATU KAK O HOPMAX, KOTOPbIE NPilHAA'CXAT

5S:y" 
npaBonopsgKaMr raK h o HopMax, Koropue eoo6ule He ,rBr'rorcff npaBo_

flpnueneHne HopM, Koropue nphHaAnexar K ApyroMy npaBonopeAKy, cnyqaer-crr cro,rb r{acro, qro cyu{ecreyer oco6a' OTpacnb npaBOBeAeH nfr, gailnMarcu4aflc'3Tl4M BonpocoM' - MeXAyHapoAHoe qacTHoe npaBo. l-epvaHcrrrZ cy^ BnofiHe Mo-xer 6urrs o6qsaH HOpMaMh repMaHcKoro npaBa nphMeHl4Tb HOpMbr Apyroro npaBo-nopqAKa KOnpeAeneHHoMy cnyqa.. Or roro, rto r"pt"*"xuh cygsa npfiMeHgerhranbqHcKyrc npaBoByto HopMy' ora HopMa He npeBparrrcq B repMaHcKyro npaBo-Byro HOpMy. Mex4yHapo.qH.e qacrH.e npaBo rHTepecyercrr HMeHHO TeMh cnyqaq_M'4' B KOTOpbrx nphMeHsercfl l4HOCTpaHHOe npaBo. Ho npra oroM TaKoe npaeo ocra_eTcR TeM, qTO OHO ecTb, a ilMeHHO tltlocrpaHHhlM npaBoM.Tarxe HepeAKo il nphMeHeHre rex HopM, Koropbre He npilHaAnexar K npaBo-eofi chcrer\4e, rAe npoxoAr/T Cy4. 3gecu cneAyer Bbrgenhrb MHOXecrBo pasn'qHbrxcnyqaeB' Tar xe KaK ,4 npfi npilMeHeHilh yrparfiBr.x ux cvny HopM, peqb Moxer h*rho TeX npaBoBblx HopMaX' KoTopHe npllHaAnexar r gpyrofi cHcTeMe roro Xe caMoronpaBonopflA<a. Moxer cnyr.ri lTbcq L' TaK, qro cyau 6y4yr o6qsaHsr hnh ynpaBoMo_ueHbr nphMeHr4Tb MopanbHbre HOpMbr (no npra 'TOM He 6yaer KoHKperfi3hpoBaHo,o xaroi Mopanil r,r.qer pe.rs). ha roro, qro cy' nphMeHffer MopanbHyto HopMy, Hecnerqyer' qro gra MopanbHaR HopMa npilHa*nexilT K npaBoBorZ crcrerrae.8' o'ssarenbHocrb u npuMeHuMoctt. B npot4BonoroxHocrb noHr',ro *Aeil_crBilTenbH OCTb> KaK n ph Hao,exHOCTb (raroe n oHrrLl e geil crerren bHoc* AecKpfi n _theHo)' o6RsaretluHocrb 14 nphMeHilMocrb sBrfl lorcsr HopMarrBHbrMr4 noHrrl4flMt4.Kar 6rtno noKasaHo' npeAnoxeHre *Hopua lv np,Ha.qne;;; *npaeoeofr chereMesr" 6yAer Lrc*4HHblM h'rt4 toxHbrM BbrcKagbrBaHuev. Hanpo'4', npeAroxeHr4, *Hop_H4a N qenqercs o6qsare.nuHorz' ra *Hopva N npuueHU""'* n"*o"ry onpeAefieHHOMycryt{a}o) 9Bflf ltorcq HopMarhBHbrMh, nocKonbKy oH, Bblpaxa}oT HopMbr, Koropbre HeMoryr 6uru o60sHaqeHbr KaK ficrLlHHbrc nnvroxHbre, Bce err rpv noH,-,r 'f l  _ npk_HaAnexHOC'S, o6gsarerbHOCT', nprMeHilM.OCTb - 3aqacryto o60sHa,Ja'TcF OAHkIMr reM xe repMhHOM 
"geficrerrerbHocrb> (n He rols<o ("no"u"orra). Ho .Th noHff_Tt4fl HIDKHO r{eTKO pa3lr4qaTb.

Tpu yrasaHHbrx noHFTr4F rB,r' lorc' pens[-r,LroHHbrMa4, Ho peqb hAer o pasHbrx or_HorueHrFX' l- lo'qrhe nprHaAnexHoc./ oOorn"tu"i ;;;;;;""eHHoe orHor.reHheMex*y npaeoeofi cncrevofr, ynpaBoM.Lrile_aloulefi nopvorz eroi crcreMbr, HOp-MorBopqecKhM aKroM r HOpvoi, KOTOpaff 6rrna cosgan"-rup"" raroi aKT - KaKcneAyer u3 BBe.q,eHHoro Bbrlue npaBhna (2). orrrouerrl 
"o"""renbHocrh 

,rBrgercrlABID(3B.HHUHa - KenuseH onpeAeneer ero KaK 
"u"*,l*ay"ueror 

Hopvofr u neil_crBr4rerbHocrun (o6nsarerbHocrbr.) neroil 4pyroi 
""prL'] 

tonRrue np14MeHHMo_crh o60sHa'aer nRTh3BeHHOe orHor.ueHhe Mexrqy npaeoaoil cttcteuotz, eueo4nuofiwsetoh cr4creMbr noprvorT nprMeHeHilr, cyAoM, HeKhM cnyqaeM r nerod nphMeHH_vofr HOprvofi. Hopua npfiMeHilMa , ecnrA HOpMa nprMeHeHr a gau,oitnpaeoeofi clr_
;;H;:u""blBaer 

rnil ynpaBoMouilBaer- cyA npilMeHhrb HopMy K onpe.r,erreHHoMy

BaxHoe pa3nil'he Mex.qy noHgrvflMu o6qsarersu ocrv ,npfiMeHhMocr, cocro_r4T B TOM, qro orHocr4TerbHOe noHqrhe o6RSareruHOCTfi npeAnonaraer a6colornoenoHnrhe' Ho ero He raK nphMeHLrrerbHo K noHe'4ro npuMeHHMOCrr. Beg,u Kelu_SeH OnhcblBaet o6csarerbHocrb oAnofr HOpMbr KaKCBflsaHHyro c o6nsarenbHocrbn

354



EyiTbrrhH E. B. rrpoEIrEMA IEZCTBI4TEIbHOCT]4 nO KEIrb3EHy

Apyrofi HopMbl: "OcHoeaHHer',r geficreurerbHocrl4 oAHofr HopMbt MoxeT 6urts rolu-
xo geilcrerrefi bHocrb gpyroil HopM bt>.26 Han porre, npu MeHF eMocrb onpeAefl eer-
cR KaK cBFrcaHHag c cyuJecrBoBaHueM HopMbl npilMeHeHhq. ero pa3rrlttue Be.u,er
K BecbMa HenpocrbtM cfieAcrBr4nM, Ha Koropbte yKaoan eule l-eopr XeHpnr Qou
Bpur:r.27 3.necs fl cneAyo ero paGGyxAeHhHM.

fl oHqrhe (Aeil crBurer bHocrb) Bocn pri H hMafl ocb M Horfi M fi Qrr ocoSavu - cpe -

At4 Koropbtx fi Kerssen - KaK aHarorilqHoe noHel,,to Llcn4Hbt. Ho pelnrueHoMy no-
HflTLlto t4cl,1Hbr npeAluecrByer a6conorHoe noHqrre. To, qro npeAnoxeHue, 3aBH-
cffulee oT.[,pyroro npeAnoxeHrfi, f lBflf ieTcq klcThHHbtM, MoxeT 3HaLtHTb Iht]lb To, qTo
npn ucrl4HHocrt4 BToporo npegnoxenun 6y4er ltcl4HHbtM u nepBoe - L.lcruiHHocrb
nepBoro npeAfioxeHnfl saBncvlr or t4crl4HHocru BToporo. Ho rcrrHHocrb BToporo
npe.trnoxeHVfl aaBVCt r or t4cltHHocrt,t HeKoero rperbero npeAnoxeHur v r.A. Eclyl
AaHHstfi pffA He 6ecroHe.{eHr To oH AonxeH 3aBeputlTbcn B HeKoeM npegoxeHfiM,
r,4crr/HHocrb Koroporo ne 6y4er 3aBr4cerb or Apyroro npeAnoxeHun, a 6y1et a6co-
l o ruo i .

Cxoxmu o6pasovt, ecflu Mbr xapaKTepusyena 4eilcrBhrerbHocrs (o6nsarelu-
Hocru) HopMbi KaK saBltcflulyro or geicranrenbHocrll (o6nsarenuHocrr) gpyroil
HopMbl, ro png o6qsarenuHbrx HopM AoflxeH nn6o 6urru 6ecroneqHu';ra, nt6o caBep-
LUl4TbCfi A nerOfi HopMe, o6RsarenuHocrb Koropoil He gaeficL4r or <aroil-nr,r6o Apy-
rofr Hopvut, T.e. B HopMe, Koropaq Feflnercn a6colrcrHo o6qgareruHofi. l loc<olsry
cyqecTBoBaHhe HopM no3fiTt/BHoro npaBa SaBVctltT oT qenoBel{ecKoro noBeAeHhff
(HopvorsopqecKhx aKToa),  ro vHoxecrBo raKr4x HopM He Moxer 6srrs 6ecroHeqHbtM.
Taruv o6pasov, a6contorHo o6RsarersFrbre HopMbt AonxHbr cyu-lecrBoBarb B cfiny
florhqecKilx ocHosaHrft. B srona cMbtcre perRTLlBHaff o6nsareruHocrb - TaKafl, Ka-
roil ee onpegerqer Kelu3eH, - npe4nonaraer a6conlorHyro o6seareruHocrs.

Bvecre c reM uAeR a6colorHo geficreurenuHofr Hopvbl HenpL{eMneMa grtn
Kenb3eHoBcKoro npaBoBoro no3lln4Bh3Ma, nocKoltbKy a6conoruan geftcrenrels-
Hocrb AaHa ronbKo B ecrecrBeHHoM npaBe,  Ho He B npaBe no3r i r l4BHoM. t { ro6ut  eut-
htu us ero i l  4rnevvsr ,  Kef lssen npr6eraer  KTeophr/  ocHoanofr  HopMbt.  Aeicrsh-
TenbHocrb KoHcrhryLlr4u, a BMecre cueil v Bcero npaBonopff/lKa o6ocuoeutsaercrr
c noMoulbro rfinoregbt Ml,4cn4qecKoil ocnoeFtofr HopMbt.

Oguaxo, KaK nogqepKLiBaer Oon Bpnrr, aHarorv+ Mexrqy 4eicrsrrelbHocrbro
,1'l GTtl H H OCTblO q Br fl eTCq OLU r 6O.l H O il. flei'tcr awtefl bH ocrb M oxeT 6 utru o n p egefl e H a
ttt4ub KaK 3aBllcnu-lan or cyqecrBoBaHilq, Ho He or geilcrarrenbHocl4 HeKofr eslc-
ueil uoplaut. 3ro noHRTfie orHocllrersuofi geicrenrelbHocrl, i, Ans Koroporo A vic-
nonffiyo BbtpaxeHue <npuMeHilMocrb), He npeAnofi araer HilKaroro a6collorHoro
noHffTt/ttt" lzlHutnan cIoBaMil, ra npo6neva, Koropyto KerugeH nbtraercq pa3pellhrb
c noMou- lbto ceoefr  ocHoeHoi l  HopMbr,  He Bo3Hr,4Kaer npi lMeHhref ibHo K npHMeHhMo-
cTh, nocKonbKy AaHHoe noHffTile 3aBL4Ct/T OT CyUIeCTBOBaHUF HOpMbt npnMeHeHhflr
Ho He saBhchr or  ee npLlMeHf iMocra.  Heraq HopMa 6yAer npLlMeHrMa, ecrv HeKaf f
HopMa nphMeHeHus o6Rssrsaer nnv ynpaBoMor. tuBaer cyA npuMeHrrb ory HopMy.
era Hopva 6y.qer HenpuMeHnMa, ecrta cyAy sanpeu]eHo ee npLlMeHffTb. 3ro oasa-
qaer, qro HopMa He 6yger Hr4 npuMeHr4Ma, Ht4 HenpLlMeHhMa, ecrtl Her coorBercrBy-
oulefr HopMbl npilMeHeHng. Kar HVrpt/lBtAanbHo, Ho npfiMeHhMocrb npeAnonaraer

26 Kelsen H. Reine Rechtslehre. S. '196 
[Kenseen l-. t{ucroe yqeHre o npaBe. Burn. 1 . C. 102j

27 Wright G. H.von. Norm and Action. A Logical Inquiry. P. 194-197.



bIE CI4CTEMbI> ]l PAEOTbI.. .

cyu{ecrBoBaHhe HOpMbr np,MeHeHrn.  [10406uoe pel rJeH,e npo6levsr  4ef icrer_TeTbHOCTH Mbr H€lXOArv y Xapra, xoropurrT 
"""o 

urgrr, 'rro o geictsrrenbH'CTr4(validiw) MoxHo roBopr4rb ronbKo B paMKax npaBfira npn3HaHuq (recognition rute).cavo no ce6e npaenno nphgHaHVA He 'Bnsercn ,u geilctaurerbHbrM, Hu ue4ei_crBhrerbHbrM - Her cMbrcra 3aAaBarbcg B.npocoM o 4eilcrerrefibHOCT,4 npaBrranpvsHaHVA. cxoxru o6paeon,' o6crosrrqena c nocnegHerz uopvoi npvMeueuus.2sorco4a cneAyer qro rhnoresa ocHoa*ofi HopMbr o*"io,u""r"q coBepl..,eHHo r43_nuwneil Mfl noHfrTVn .qeficrerrenbHoc'4. Hopva nprr"*un, n 6ypet nphMeHfiMa,ecni l  ecrb HeKaF (esrcuan) HOpMa np!4MeHeH,q,  KOTOpaq npeAnLlcbrBaer nphMeHe_Hre erof i  nepeoi  HopMbt.  Ho raraR qenoqKa HopM np,MeHeHf i '  He Moxer 6srru 6ec_xoHeqHOi. f io lorn,lecKrlM ocHoBaHilffM .qonxHa cyu_lecrBoBarb nocreAHgff HOpManpfiMeHeHhe, Koropae He 6y4er Hu npvMeHuuofi, nurunprru"rvorz. Bonpoc o6 eenpt4MeH.4MOCTI4 npocTo Jthtl jeH CMbtcra"
flnn Kersseua o6ssarerbHocrb;;;;" cBrr3aHa c gefrcreeHHocrblo. E. geraHo xe6es ocHOeaHrzfi yreepx.qaer, \rro B r{ficroM yqeHV,O npaBe 4erzcrseHuocrb 9Br'eT_cn ueo6xo4r4MbrM ,{ rqocrarorrHbrM ycnoBileM AnF O6R.arersHocr,4 HOpM _ hMeHHoHa oroM OH CTpol'4T CBolo Kpr/Tt4ry. hnrepeceH Bonpoc o6 ornoueuu r AefrcreeHHo_cril K nphMeHilM.CTril. Oror eonpoc AOn)<eH 6utrs pas4eru", *u* M^HtAMyM,Ha ABaBonpoca: (1 ) .qonxna ru H_opMa 6urru 4eficr""nnor n 

-i ior'o, 
,rooor 6urs npLlMeHh_r"roi < HeKOeMy cnyqalo; (2) .qonxHa' nopr" nprMeHeHus 6urru geficreeHHOri grnroro, .rro6sr 6ulna nphMeHilMa 3aBilcnulas or Hee Hopn,ta?Hecor"lneHH., rrro orBer ua nepsurfi Bonpoc 6y4er orpr/qarenbHsrrr,l. Ecnu .qefi-crBeHHOCTbHOpMbr cocror lTB TOM, r . r roSTaHopMaco6nn4aer 
cAnnvlnprMeHRet6R,2gro npfiMeHrMOCTb HopMbr oKasbrBaercff coBep.ueHHO HesaBilc uruoh otee geicraen_HOCT, - HopMa 6yner npl4MeHnMOfi, npex^e qeM OHa 6yger [phMeHffTbcn. Bonpoco roM, 6yger nn cyp\:f1y_"llro ory'HopMy, He hrpaer HurarorZ porr,r.oreer ua eropofr Blnpoc raKxe-orphqareluuurfi, nocKorrbKy peqb fiAer o6 ycra_HOBIEHHbIX HOPMAX, fi HAVEPEHHO OrPAHhq UN CBOU PACC}DKACH,' TOIbKO ETLAMNHOpMaM, '  Ecl r  npuHa,qnexHocrb He 3aB4Cr4T Or geicreeiHo"r ,a,  TO HOpMa npu_MeHeH'4r npzHa.',nexrr K npaBoBOfi cucreve - He3aBUcr4MO OT roro, 6y4er nv 'raHopMa 4eicreeHHoh unu net. cutya4uaycroxHeerc fr, ecrlvnpilHffTb Bo BHhMaHheHOpMbr o6grqas - BeA,b r,4x cyulecrBoBaHfie, a cre,qoBarerbHO, 14 hx np,Harnex_HOCTb cocrosr e ux AeicreeHHOCTn. Ho era npo6neva .qon*nu crarb npeAh4erorv.roTAenbHOro ilccneAOBaHhg.

9' 3 a xn rc't uren bH bre 3a M eq a H u 9r. ocHo gHsre cJleAcrB 14 fl , Koropb, e B HTeKaor

[:##.""o"HHblx 
Bbltue pacclDKAeHuil, raoryr 6urru noAurro*"no, cre4yiculNr.r od-

'1 
. BurpaxeHile (AeficrBr4TenbHocrb> 

,rBrqercq MHorosHaqHbrM _ B TeopHH Ke;ru_3eHa MOXHO BbrAenrrb no MeHbuefi rrrepe Aea coBeplueHHO pasHbrx noHffThq. K:ro_
::i:r"jr""*ileHbr 

AaHHbrM BbrpaxeHreHr. oru no*"ir-"-_ iJr*"_"*Hocr_ ,,t atn_
2' l lount ne (nphHar'nexH ocrb) ff Br'ercr AecKpfi nrhBH br M n oH RTn eu. [1 per: c _xeHile nHopva N npzHaAlexhr K npaBoeot czcreNae s, 6y.qer hc'4HHbrru L4F.'"1 r.r.:-

-

j,,;i"ffrffi!^?,!,!i"';1,;+3.'5lj33i3.:r1?0,,;g.,", t L , sucarG La apricabiridad de ras ::-=s
2s Ketsen H. Reine Rechtstehre. S. f O, liZ.
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HblM BHcKa3blBaHheM. O6qearengHocrb qBrFercR HopMarfiBHbtM noHsrnenr. [1pe4-
ttoxeHhe "Hopva N sersercR o6Rsareruuoil, ssrpaxaer HopMy, Koropae He Moxer
6urs Hn rcrrHHofi, r-tr noxHoil.

3. Ecrr,r nprHaranexHocrb noHhMarb KaK cyuecrBoBaHhe HopMbr, ro neo6xogr,r-
Mo npoBor,hrb pasnilqhe MexAy npaeoeoi cucren,loi f i npaBonopeAKoM, f-lpaeoear
ct4creMa ecrb MHoxecrBo HopM, yBs3aHHbtx c HeKfiM npoMexyrKoM BpeMeHu (ua-
TepBanoM MeXAy AByMq MOMeHTaMil eperrleuur). l-1paeonopn,rl,oK ecrb nocre.[,oBa-
TeIbHOCTb MHOXecrBa npaBoBbtx chcreM. floeron,|y npnHaAnexHocrb HopMbl K npa-
eoeofi cL1 creM e,o,orxHa 6utru orrpaH 14rr eHa or nph Ha!,nexH ocrrl npaaoeofi cr4creM bl
K npaBonopffAKy.

4' f lpo6nerrla orHoueHilf l MexAy gefrctarrerbHocrbro r geficreeHHocrbhc Aonx-
Ha paccMarpfiBarbce orp,enbHo. Mexgy npr4HaAnexHocrbro HopMbt r ee 4eficrseH-
Hocrblo net Huraroil cBAe.tA (eclm peru N.qer o6 ycraHoBfleHHblx HopMax, t{ ecr4 Mbt
a6crparupyeMcn or Hopv o6uruan).

5. .QonyuleHfie ocHoBHofi Hoprr,tut Anfl onpe4e neHtAfl noHFTt4n (npilHagexHocrb>
oKasbtBaercq coBepr.ueHHo n3I l4UlHrM. oCHOaHaF HOpMa 6Utna Hp<na Kelsseny
roltbKo npfi MeHilTenbHo K o6ssaienuuocru.

6. f loHnrue uo6qoarersHocrb> 6urno ucronKoBaHo MHormMr{ aBTopaMn (cpegkr
Koropbfx ArsQ Pocc, .QxoseQ Pae, Kapnoc caHruqro Hvno u EpyHo Llerano) rar
MopanbHaff o6RgaHuocrb, qro HecoeMeciLtMo c KenbgeHoBCKt4M nostlTt4Bt4gMoM.

7. o4Haro o6ssarensHocrb Moxer 6urru ucronKoBaHa KaK LrLlcro npaeoaaR o6n-
3aHHOCTb. .[,nn eroro R ncnonmyo BblpaxeHhe (nphMeHuMocrb). onpegeleHHan
HopMa RBtlt lercfl npL4MeHuMoil, ecnv HeKaF HopMa no3Ltrr,tBHoro npaBa (Hopva npra-
veneHrn) o6ssureaer hnh ynpaBoMorl14Baer cyAbro npilMeHilTb 3ry onpeAeneHHylo
HopMy K HeKoeMy cnyqao.

8. f loHqrhe (nphMeHr4MOCTb) He CneAyeT cMeluilBaTb c noHflTr4eM <nphHa"uex_
HOCTb). cygsn Moxer 6Hru o6ssaH npilMeHhrb HopMbt, Koropbre He nphHagnexar
Hil K ero npaeoeoil ct4creMe, Hu K ero npaBonopfl.qKy.

9. AHarhs QoprrlanuHoil crpyxrypur noHsrufi (npmMeHhMocrb> h .o6s:arelu-
HOCTb) nOKa3btBaer, qro orl,,t ABa noHflTLlF - KaK rX noHhMaer KensseF{ _ AonxHbl
6utrs pasrpaHhqeHbr no cyulecrBy. KenuseHoBcKoe onpeAeneHhe penfiTHBnoil o6n-
3arerbHocrfi npeAnoraraer a6collcrnyrc o6nearerbHocrb, qro nphBo4fir KenueeHa
K nocryJlary ocHosHofi HopMbl. Ho 4ln npilMeHilMocru raKag rhnoreruLtecKarr oc-
HoBHaq HopMa oKa3bt  Baercs usnuwHei l .
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