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GoeperuenHas reoplte npaBa Bo OpaHquu:
peant,tcrlrqecxnft nogxo,q K npaBy B KoHq,enqun Mnurenn Tponepa
n cnop o Heopeafl]tgMe B TonKoBaHal-tt**

Bee4euu4 Opanr+ygcKan reopet4Ko-npaeoBan uKora nBrlerctl oAnoft H3 cra-

pefiu_t7x h aBTophrerneilu.tttx e eeponeftcKnx crpaHax KoHTt/lHeHTatbHoro npaBa, oHa

oKasbtBara n oKasbrBaer 3aMerHoe BnnqHue Ha pasBhrt4e QrnocoQcKo-npaBoBblx
uccreAoBaHrft e pouaHcKytx cTpaHax Eaponut, He roBoptl o Apyrilx QpaHrconsuu-
HbtX cTpaHax. He Crorr sa6uteatu, qTO MHorue il.qeh, KgTopble OnpeAenffnh ABl4)Ke-
Huil npaeoeoft uuclT eeponefrqeB, 3apo4hnilcb hMeHHo eo <Dpanqrh. Pe'{u HAer

He TOnbKo o aOgAeilcrBil i l  HanoleoHoecrofi xOArQrrau,utA Ha pa3BhThe eeponefi-

cKoro npaBa (sro caMo no ce6e noxasarelrbHo B nnaHe HHTenneKryaflbHoro BtlLl-

nnran); MoXHo yKa3aTb h Ha collt4oltorhn npaBa (unorue KlloqeBue ngen roropoft

6urnu nepeoHaqarbHo r/3roxeHbt ocHoBonofloxHt4KoM cot-luororilh 3. Aoprreinaout
u reoperrKov ceo6o4Horo npaBa O. XeHu), Ha npaBoBoil uopvarusr,reu (6epyu1ufr

cBor4 r4cToKh B HeMeqKoft naHAerrrcThKe ra ao Qpanqyecrofi oK3ererilKe XIX e.)'

npaBoByro repMeHeBTilKy, nocTMoAepHr4CTCKile yqeHuq O npaBe vT' A.
Eclu roeopnrb o coBpeueHgofi QpaHqyscroil reopNr npaBa, ro nocne Henpo-

AonxuTenbHoFo nepiloAa culbHoro BntAAHtAA e 1960-70-x rr. cotll4olorrqecroil
lgpncnpyAeHqr,rra (X. Kap6oHue) N ecrecrBeHHo-npaBoBofi gorrpNHur (M. Brnneil)

rfiaBeHcrBylou{he nosLl-lr414 TaM saHuMaer npaBoBoft nopn,tarueh3M (ocHoBHoe 3Ha-
qeHr,te npnHagnex4r ulKone [lapnn OfiseHNaaHa - yqeH].4Ka KenuseHa). Ho c HeAae-

Hero BpeMeHH npaBoBofr HopvarmehsM ngnyqiln Cepbe3Hgro HaytlHoro conepHLl-

xa eo @paHr4yscrofr peanhcrrqecroft reopuil npaBa. B 1990-x rr. e Vxreepc[Tere

flapnx-10 BoKpyr npoQeccopa sToro yHhBepcnTera Mruens Tponepa,l yLleHLlKa

SfrseHuaHa, o6pasoealcn l-lenrp reopyh v aqanv3a HopM npaBa, corpyAHhKt4 Ko-

TopoFo (.!,ouraHur Pycco, Sprar Mrfisp h Ap.) nblTa1ficb npe,qnoxLlrb HoBoe npo-
r{TeHHe HopMaruBr4sMa c nosuqmfr npaBoBoro peanhsMa. Ho npn Bcex cxo,qcrBax

* ArrroHoe Mru<aul BalepbeBHq - KaHrqhAaT lopl4Ar'ltlecKr4x HayK, AoqeHT KaQeApbl Teoprfi
14 Hcropr,rH npaea CaHrcr-l-lerep6yprcroro Quruana Hl4y BtllS {mantonov@hse.ru)'

i* Arrop 6naroggpnr npoQeccopa Orro l-lQepcuaHHa r npoQeccopa Mruern Tponepa
3a noMoulb, oKa3aHHyro npu nanucaHuyr erofi grarbrd, r ganp6eeHoe comache Ha ny6nn<aquo
pyccKoro nepeBoAa rx pa6or. Oco6ac 6narogS.pnocrs npoQeccopy Sputly Muilnpy 3a ero
qeHHbre coBerbr no cq.qeprclHuro AaHHoE pa6oru.

1 MuurenuTponep pogp{nca e ftapnr<e e 1938 r. B 1963 r. no4 pyKoBogcrBoM [IJapnn Ofr-
3eHMaHa oH 3au+tuleer KaHAIAATcKyro.$,rccepTatMlo o pasAeneHHu aracrefi eo QpaFl4yecroi
KoHcrl4Tyt$4onnofi uctopun. C 1969 no 1978 r. oH npenogaer e YHuaepcnrere PyaHa. C i978 r.
M. Tponep nennerc-s npoQeccopoM npaB€l eYHueepcvnere flaprx-10 Hanrep.
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Ha3BaHHble rccneru,oBaTeflr He accol-tl414poBaIU CBOh Hayt{HHe npoeKTbl c TeopLlffMt/

aMepuKaHc roil vinn cKaH,o,hHaBcroi ulron npaBoBoro peanil3Ma, AHcraHqnpyflcb or

*pur*r* eepcufr peaflhsMa, rAe npaBo paccMaTphBaeTctl rar unQ r cMeuhBaeT-

cn c Qarrr.tecKhM nprHyKAeHueNa. OcHoeaTe1b eroil ulkonu Mt'tulens Tponep eule

c Haqana 1980-x rr. pa3BilBan Bo3speHl4q, anbTepHaThBHbte rgcnoAcTBytoqeMy Bo

oparrr-lyscrofr npaeoeoi gorrprHe npaBoBoMy HopMaThBhsl',,|y,2 cgenaB aKqeHT Ha

npuMeHeHhv peanl CTiAL{eCKOFO nOAXOAa X nsyrenrn npo6neM coBpeMeHHOrO ny-

6lrqiroro npaBa (reopnra pa3AeneHhff BnacTefr, cyBepeHilTeTa, KOHCrhTyLlt/oHHOrO

ro;lKoBaHhe). PesynuraTbl AaHHblx ylccneAoBaHufi Mmulens Tponep il3Jloxlln B AByX

ocHoBHbtx pa6oTax, rAe co6paHbt ero Kntor{eBble cTaTbh 3a ABa ,n,ecFTKa JleT.3

llpaeoeoil peaflh3M KaK HanpaBreHue B TeopeTr4ltecKoM npaBoBeAeHilh o6uqno

cBq3btBaeTcH c AByMq ocHoBHblMl4 LUKonaMLl: aMephKaHc<oil (O' XOnMc, K' Ineeen-

nwn, fl.Opanr, E.kapgoso h Ap') t4 cKaH4rHaecrofi (A' Xerepcrperra' K' IyHAUreAl

K. OnneerpoHa, A. Pocc r Ap.).4 Aocrot4HcrBa h HeAoGTarKh, nepcneKT'":14?i:::

noAXoAa K npaBy o6cpr<garorcfl B ocHoBHoM B KoHTeKcre AByx yKa3aHHblx HanpaB-

nenwh. Oro enonHe o6uncnnvo, nocKoflbKy pa6oru ocHoBHblx npeAcTaBHTeIeLl

eThx LrJKoJl ony6nnroeaHbt Ha aHrnrficroN,t fl3blKe h nogTOMy AocTynHH aHrno-?M?:

pHKaHCKOMy HayqHoMy coo6ulecrey, KoTopoe B nocfiepHl4e AeCflTilneTnR 3a!'aloT

roH pa3BrTlaro 6ranocoQcrco-npaeoBbtx AOKrpl4H B Mllpe. Ho npaeoeoil peannsna ne

ilCqepnbtBaeTgtl OTt4Ml,l AByMtl tllKOIaMn, B HSMSUKOM,S nTaIbflHCKOM6 14 OpaHqy3-

cKoM npaBoBeqeHuvt 
"yuruttuyor 

oco6ue rr,Konbl, Koropbte npht{hcneror ce011-93-

ajlil3My, He accotlt4t4pyncb npll eToM c aMepilKaHcKhM t4.cKaHAhHaBcKl4M Harlp-a-1

reHilqM.r4 npaBoBoro peanilSMa. TlnaeHHo eo opaHuyscxofr reopuh npaBa npaBoBol4

oeaflytsM 3aHfiJt ct4llbHbte nogLlt-lt4h H qBrfleTctl AoMt/lHt4pyloulrv (c Tot{K]'l SpeHhg

HOBr/3Hbl i l  Hayt{Hol o noreHlluara pa3BilBaeMblx HayqHblx vneil) HanpaBneHheM Ha

n porqxeHh h rqByx nocneAHhx AecFrnnewtil'
l lpegcraenqervturfi BHhMaHil]o .rrrarenefi cnop MexAy nrAepoM Qpanwscllx

HeopeaflhGfoe Muuleneu Tponepov h BeAyUll4M npe.ncTaBurejleM npaBoBOro Hop-

MaTLlBt/3Ma eO @paHqyrn OrrO flQepCrUanHOM' HeCOMHSHHO, ffBntlerCq Flail6Onee

saMeTHbtM l,lHTenneKryeulbHblM co6u'rNev B ucrophh HoeefiU1eil Opan4yecxoil reo-

prr npUUU. O6r.len hAegMh 14 Kpl4Tl,4qe6KhMH 3aMeqaHtAAMtA, CnOCO6 apryMeHTaLlU14

cBot4x B3mflAoB n o6ocHoeaHue KpilTLrrtecK!4x BblnaAoB B aApec conepHhKa xopouo

z TroperM.Las6parationdespouvoirsetl 'histoireconstitutionnellefranqaise.Paris, 1980'

3 Tpper M.1) pour une th6orie juridique de I'Etat. Paris, 1994; 2) La theorie du droit' le

droit, I'Etat. Fb.ris, 2001.
a AHtonOe M-8. CxanArauaBcKas uKona npaBoBoro peanusua // Poccnfrcruil exero4HuK

reopuu npan. lS 1. 2(P8- C. et5-668-
i Cp_r fWeuraB- Itrepecuorp noHrrrnq npaea // Poccuilcxt'ril exero&luK Teopwu npaBa'

t{e 1.2ff)8. C- 43H45.
u Q-, rump.: G.Bst ni H- lJinterpretazinne dei-docurnenti.1Ti1fl;,*t1-].t:*;-r*;

ffi ;il;"p-'rr'c','ur'ia-MH^rI9ry-".ISgpmi\,*F
ffi ;d;A;ett66nidic"7; clrad P. corrianducci' R-Guasti$, vd' I
ro*lo, 1s8s. P. 24s-2osi iffiE- G rfficFe o'tfugite devant g tci. *tpglt-f l-iffi
#il'ilffi,# }},43'Fserpat er a peffiJfue / ed. c- r*aarscfier- Bnndles"
1$X3- P- Zl}-ffi;futffisr D-de- tjtrdedetaf*:rarcfiedesnbcnseththeorie reaftstede

t'interpreatiil-r6flgdGctinq:ftnerr.*delarechercfieirrif+e- 1994' P-' 246sq'iT"n-

st G. Conre ta tr*r;;;-figate?7-Cobrd J--C-, Jegouzo Y-Le- 1c1eau consianionnansrne-

Uaa"gi"t o, t'trqreur de *rait-Conac" Econqr*;a' 2{)(}1' P' 3l--44'
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AIITOHOB M. B. COBPEMEHHA' TEOPU-fl IIPABA BO <DPAIIqUI4

AeMOHCTpl4pylOT CeroAHgUJHee GOCTOffHhe TeopeThqecKLlx l4CCneAOBaHhil npaBa

so Opanqnra (pe,lu LIAST He TonbKo O Teophl4 npaBa B y3KoM CMblcfle cJIoBa - o6a

yqacTHhKa Ahcl(ycc]4t4 gBtlflIOTCtl BeAyt4il Mn npeAcTaBrTefl FMh HayKLl KOHCTI'{ryLlh-

oHHOTO npaBa).7
Cyu-lHoCru peanh6Tt4qe6Kofi Tegpnh ToJlKoBaHt4F l,{sHaqaIsHo 6sUta U3flOXeHa

M. TponepoM B oAHOl4MeHHOi pa6oTe B rpex Teshcax (ronxoeaHue ecTb aKr Bo-

nengbtfBteH;y,A:'ero o6beKroM qBllnlorcff He HopMbl, a npaBoBble BblcKa3blBaHhg

N Qarrur; cy6terru TorKoBaHhq HaAeneHbt cneqrQruecKoil B1acTuto)'a 3arev

B crarbe, FAe oH oTBeqaer Ha KphrhKy co cTopoHbr f'lQepcrvranHa, M. Tpojep He-

cKoJlbKo KoppeKrhpyeT n AonoIHqeT 3ry noguqt4to' KoTopafl cTaHoBl4Tctl o6beKToM

noBropHofi Kpr4rytKu l-lSepcvaHHa. era AhcKyccl4tl BcrpahBaercq B o6qeOT"l-"^O^

cKLtil KOHTeKST pacc)Dl(AeHhi o co,qepxaHnh npaBoBoro no3l'lTl4Bl43Ma - h lponep'

r noepcMaHH SagB'lFroT cBoH nporpaMMbl KaK no3LlTl4Bl,lCTCKile, nblTatlcb nocTpo-

vrbsrvnporpaMMbt Ha nphHl-1l4nax no3rrrBHoro HayqHoFo 3HaHhfl. Ho ecnn l-lQepc-

MaHH nOHhMaeT nosuTl,lBHOCTb npaBa nperMyul,ecTBeHHO B TepMhHax HopMaThBl4S-

Ma, oTHOCfl npaBo K oco6oMy Mo,naflbHoMy nopgAKy AOnXeHCTBOBaHilf l, TO Tponep

nblraercg crporo paoAenilTb o6nacrb HopMarklBHoro h OaKTLltlHoro, saFBtlfl'l, Llro

RpaBo (to.rnee, To, r{To FBflgeTCg O6Uerrorra no3HaHhR HayKLl o npaBe, - npaBoBble

BbtCKa3btBaHrF) OTHOC14TCtI hMeHHO K C$epe Qarroe, KoTgpylo HlDt(Ho Ll3yLlaTb C no-

MOU-tblo oMnilpr4qecKhx MeroAoB.
.caua no ce6e AilcKycct4f cocTol4r 143.[,ByX noneMhqecKLlx CTarefi o' l- l$epc-

MaHHa n oAHoil cTaTbh, e xoropofi M. Tponep KpaTKo orBeqaeT Ha apryMeHTbl cBo-

erg OnnOHeHTa, rSIOXeHHble B nepBgil i l3 nO11eMht{eCKklX CTaTefi ' BrOpan CTaTbff
- o. l-logpcMaHHa TaK il ocraJlacb 6e3 oTBera co cropoHbr M. Tponepa, xortl nocle

npqMoro o6MeHa KphTuqecKfiMtl CTarbnMt4 ABa QpaHqyscrhx npaBoBeAa npoAon-

xr4llh KocBeHHyto Kpt4rhKy Bo33peHrlfr 4pyr Apyra c oAHoBpeMeHHblM AononHnrenb'

HblM o6ocHoBaHileM co6crBeHHblx nosurqhft. Marepnanbl B npoAonxeHue !,aH_Hol'4

nofleMilKr,1 B O6IaCTLI npo6neMaTuKl4 KOHCThryqr4oHHOrO TOIKOBaHhff 6ygyr ony6nil-

KoBaHbt e 6nnxafiulklx HoMepax xypHana *[lpaBoBeAeHue)'

cxaroe aBTopcKoe tlsnoxeHr,te pas6rpaer,rror Teopl4tl AaHO B tlrrnpoeanHofr

asruLe pa6ore (.PeanucruqecKaq TeoptlR,TonKOBaHUtl)), Mbl xe cTaBilM Ce6e saAaqefi

!,onojlHl4Tb Te nonoxeHr,ltl, KoTopble hMnJIvlL{t4THo npeAnoflaraoTcfi B 3TOM TeKCTe

C yqeToM pasBhThq ilAefi ero aBTopa h TorO nHTenIeKryaIbH6ro KoHTeKCTa' nphMe-

HhTeIbHO K KOTopoMy On QoprraynhpoBan ern y'Ee7,. He nUeg Mec-Ta ,5,fif ny6nhKa-

Itr/h ABID( KHhr M. Tponepa, Koropbte crantA o6beKroM KpArt/lKtA o. flQepcuaHHa'

7 flonenura cpasy)<e npuBIleKIa BHuMaHHe HeTOlbKO $pan4ysCxltx' HO Dl l4TaIbeHGKHx

ropHcToB r 6una ony6-rrr,rxoeaHa B o.q,HoM H3 Be.qyult4x HTanbtlHcKllx lopHAHqeGKHX)qpHan€B
*Analisi e diritto" og"o"p"*r"no c nybor*aryreE Lo QpaHr$f3GKOM xrypHane 'Rewe Franqaise

de Droit Gonstitutionnel,. HecxonbKo neT crrycrg nofleilLltcl 6una orqlfnuKoBaHa BJreF€8()-

.qe Ha KftrnbgHGK,tI fl3btK c KoMgeHTap1;quu 141alba6CgOro npaegBega Burserulp OrraAR<o:

Trapr M-, pfersnann O- Dibattito suf-fa teortr realista ddl'interpretazlone- Bfbr*{e Scitxt-

tifica,2007.
I Tprry M-kannsnorecxac rEoptre rrur(Ear!ile //@|r'.re;snoe lqsrrrns|c*re

o6oepd#- 2g06- t*n 1- C. firt. - flo'6aruuef, qacrn 3aln#rByn Bapnarrrb. repe8qEa

ex ;pp6ffi M - Tporrepa, 1bt ocraBt51ep sa co6or;i c8o6qry g@rb c3of, nepeaqg ra4 rge

c1!'fi:!er pa|ee rpgamrcr** Bap|rtf HenqppqI|Frtl'r|'

Pocg'ffi|lr ErgqAtI(TBel'I{ IPtEAtre t' zeri I eee



npABo Ia gro l,firyFreE'rarpot

B HacToq1leil Crarue Mbl npegBapunn ny6nuKaqnp cauofi nOIeMt'1K14 TOIIbKO Tpe-

r" -Or"""tMt4 CTaTbtlMrA M. Tponepa hg oTl4X KHilr. Mu rarxe CTapaeMcq ne o6-

paularbgff K OTLIM )DKe h3BecTHblM pgccl4ilcrOuy qhTaTe;1p TeKcTaM, KoTopble y)<e

6urnn ony6nuKoBaHbl B pyccKoM nepeBoAe,e a cTaBuM qenb1g ocBeTnTb coAepxaHue

TeX TSK6TOB, KgTopble nOKa HegogrynHbl Ha pycCKoM F3blKe' [4naesnO TaKoe KpaTKoe

BBeAeHne B Teopl4to rotlKoBaHhff M. Tponepa (He sarparuBarculee Apyrhx hHTepec-

Heil1gilX oIeMeHTOB TBopqecTBa sTgro OpaHqy3CKorO Mbl6;lrTe11ff - Tegp'll4 cyBe-

peHhreTa, pasAeteHhfl BracTeft r Ap.) vABneeTcA npeAMeTOM HaCTOgUleft cTaTbLl'

O6uexr HayKu o npaBe n HopwaruBtlocrb rlpaBa' HopvarueHoe AorxeHcrBo-

BaHhe Anfl M. Tponepa He ecTb oco6bti MHp Aon)<HOro, HesaBhchMblr oT Mnpa

npuql4HHo6Th. OHo npeAcTaBnFeT oo6oil npueM peKoHcTpyt4poBaHhtl ' a caMa Hop-

Ma - rhtub Qar; eucrasbtBaHhe. Pesynurarul peKoHCTpyHpoBaHhq 3HaLleHfiff npa-

BoBbtx BbtcKa3btBaHHfr He AonxHbt rhnocraghpoBarbctl tl BogBoAt4Tbcq B paHr (Beulr

B ce6e>, HeAocrynHolt wn npilr{rlHHo-cneAcrBeHHoro o6bscHeHhff. l lpaBoBe.u,bl

nph Hsy{eHhr cBoe5o O6beKra (npaeoeux BblcKasblBaHhfi) He Moryr on14paTbcfl Ha

,lcKyccTBeHHbte ngeonoFhqecKile no6rynaTbl.i0 flpaeOeegbl COsAaloT cBOt4 CXeMbl'

KOHL{enqiln, AoKTpLlHbl B KOHKpeTHblx coqhanbHhlx ycJloBl4FX, HaXOAtlCb B 3aBncil-

Mocl4 KaK oT HanuLtHoro-npaBoBoro MaTepulara, TaK u or Tof !4HcTt4ryu,uoHaflbHoh

cilCTeMbl, Aaf KoTOpoil npegHasuaqeHbl pe3ynbTaTbt l4X t4HTeflIeKryanbHof pafloTbl'

Ho npn oroM npaBoBegbl He MoryT 6brrb ynoAo6neHbt $h3nKaM vtlt 6vonoraM, N3y-

rlaloult4M BHeuHnfr MLrp qepe3 o6uerrneupoBaHHoe onucaHile cBoilcrB o6beKToB

OTO;O Mhpa. He nOXOXtt npaBoBeAbl h Ha COq4O1OTOB Vnn nCToptAKOB' KOTOpble Ha-

XoAffT B O6qeCTBeHHofi Xr43Ht4 )DKe COopMhpOBaHHble o6beK5bl CBO14X HaytlHblx t/C-

cIeAOBaHilft. B pacnopnxeHilh npaBoBeAaTaKOrO rOTOBOroAnfl Hayt{Horo nosHaHilt l

o6uerra HeT - OH CaM cO3AaeT o6uerr cBOerO fisyqeHyltl, HaXO,D,fl B TeKcTaX HopMbl'

npaBhna h, B KOHeqHoM cqere, caMo npaBo; Prcyeuufi np,aBoBeAoM O6pa3 npaBa

ornuqaeTcq oT peanbHoro npaBa TaKXe, KaK il3o6paxeHHbtil Ha KaprilHe xyAoxHhKa

npeAMeT OTnUqaeTcR oT pealbHoro npeAMeTa, noctl)DKLlBuero xyAoxHt4Ky B Kaqe-

crBe MoAerh.

-
s TponepM. 1) l-lpo6neMaroJrKoBaHVAvtreoptAfrBepxoBelgr?aKoHcrurylluu //Cpaanv-

TerbHoe KoHcrfiryqLloHHoe O6o3peHrae. 2005. Ne 4. C. 171-181 ;2) Peanuctl4tlecKatl reophtl

ro1lKoBaHufl. c. 136-143. - B o6ulereopeT[qegKgM n;laHe nOJIesHHM 6yAeT npoqTeHhe eu{e

o.D,HOfi AOCrynnoi Ha pyccroM n3brKe cTarsu'.Tpgn-ep M. oyurqnn ornpaBneHhtl npaBocy4t frunv

cvAe6Hae enacru? /f Mupoesil cyAbff. 2006. Ne 2. - Taxxe t{ilrar^ero nojre3Ho o3HaKoMl4rbctl

"'n-"p""ogurr 
pa6or Apyroro yi{acrHuKa cnopa: flQepc.u.aun o. 'l) 3Haueu!{e coul/l€ljlbHblx

npLiHqhnoB B cpaBHure;rbHoM KoHcrylry4roHHoM np1?e// KoncruryquoHHoe npaBo: Bocroq-

HbeeponefcKoe o6ospeHr,re. 2003. Ne 1.- C. 45-5'l; 2) CenerrueHoe npaBoBoe rocyA3pcrBo

14 KoHcruryqronnuiri"no6i 11tu* xe. Ne 3. c. 175-181 ; 3) floHrn're pa3gerleHgtl B'nacrefi

n npo6neva'<B1acru Bo BJIacrt/> //Tauxe. 2004' Ne 2. C. 4449;4) OrpaHuqeHgrc KoMneTeH-

ur,lu 3aKoHo.qarene nocpeAcrBoM r,4cnorb3oBaHutr BcnoMorarenbHHxnptIHtl'Hnoe (pasyuHocrn

,'"opus*"pnocrn1, euipi6oraHHbtx B npaKr[Ke KoHcrwryl+4oHHblx cygoB // CpaeHu-reruHoe

KoHcrrry{r/roHHoe o6o3benne.20O7. Ne 1. C. 121-127;5) AgroHounsargq KoHGnfryIHoHHoro

npaaaeo@paHqnu //fauxe' 2009. Ne 1. G. 54-67'
10 [Ipu erOlvr Ba)KHo noHuMaTb, t{TO per{b uAeT nrub O 3anpeTe H.treonorH3aquu HayKH

o npaBe,'a He o6 orplrqa1nu u4eonofur{ecx11x Bnr{gHgft B npage: 'Eclu na}xa o npaBe xoi{eT

onti**oofi o6uerl or€ A9JDKHa np6sHarb, qro npaBo BblpaKael orpaKaer' npoBoAl/rr hg'e-

onon qecKr eycraHoBKh.Hay<eonpaee3anpetllaerctro19fKa.G9E9P-*u!T-tlP*1?3g1P.opt"
npaBa cro.lor apeHyrq r,rgeonorunolTroper M- Pouruneth6orieiuridique cle l'Etat' r'' 3b)'
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AHTOHOB M. B. COBPEMEHH A'I TEOPVlfr NPABA BO @PAHII'{X

Sonee Toro, co3AaeaR o6pas npeAMeTa cBoero h3yqeHhtl,  npaBoBeA hcnojlb3yer

TepMt4Hbt 14 KOFI4enTbl, BBOA14Mble t1M CaMhM: "TepVrHUr nprAhqeCKOrO ff3blKa B Ka-

qeCTBe cBOLtX peOepeHT9B l, lMe1gT ToJlbKo Te KoHqenquh, KoTopble Heo6xoAt4Mb/'  Vnt

npOCTO nofle3Hbl Anfl  OyHKt{t4oHt4pOBaHhtl Ct4CTeMbl npaBa>.1r 3rO OgHa'laeT' t{TO nO-

HilMaHUe COAepxaHhg npaBoBbtx BbtcKa3blBaHhil  AOCrynHo ToJlbKo qepe3 f i3yqeHhe

CaMhX TepMhHOB 14 KOHqenTOB, hCnOJIb3OBaHHblx B OTI4X BblCKaSblBaHhqx' [ ' lprVUran

K oroft rAee, o6qeft 4nn vHorrx npeAcraBVreneil aHaIhrhqecKofi oHnocosrr npa-

Ba, HaqLlHafl 14. SenravoM 1,1 KoHrlas 11 Xapiov, M' Tponep Aaer eil HecKojlbKo hHoe'

peanhcTilqecKoe npot{TeHue, 6flt43Koe K KgHqenllilt4 A. POCCa ('rTO He O3HaL{aeT CO-

BnaAeHvlfi no3hqufi).
M. Tponep npnxoAhr K BblBoAy o roM, t{To npaBo, c KoropblM Mbl BcrpeqaeMctl

B peanbHocTl4, COCTOT4T He hs o6ueKfuBHblx a6cTpalclHblx npaBnn h cxeM - OHO eCTb

npotqyKT.E.eRTeflbHocThonpeAe'eHHblx'lHcTt/TVToB,KoTopb|eaBTophTeTHopeuanT,
,rro e;Tb npaBo Anq KaxAoro KoHKperHoro cflyi.raq, Mnaenno raKhM npaBo npeAcra-

er c roqKh gpeHrn oMnuphqecKoil HayKh, Koropaff nph3BaHa co6rpars r hSyqarb

TOy1bKO $arru n HyLtero KpoMe Qarroe. B ra.{ecree TaKhX Qarroe' KaK 6b111O CKaSaHO

Bbt[le,.BbtCTyna]OT BblCKaSblBaHhF O'npaBe. Te a6CTpaKTHble npaBuna noBegeHhtl '

c KoTopblMt4 Mbt o6btqHo oToxAecTBtlt leM npaBo, FBnqnTcfl pe3ynbTaraMr AoKrph-

HanbHoroTBopL|ecTBanpaBoBeAoB'KoTopb|eno-cBoeMy' lcTo' lKoBblBaoTcoAepxa-
Hhe npaBOBblX TSKCTOB, KOHCTpyhpyff 143 HvlX HOpMbl. TarOe hCTOtlKOBaHhe ;; LlleHo

*u* nuvt"ofi (nocxonuKy He noAAaercfl BephohKalli lh), TaK il lopllAhtlecxoil ct4tlbl

(nocronsry caMo no ce6e HN K qeMy He o6fi3blBaer cy6uerroB npaBa)'12 flpaeoeute

TeKCTbl (earouut t/ T. n.), no MHeHhlo M' Tponepa, He Bblcrynapr B KaqecrBe ucrot{-

HLTKOB tgpl4At4qe6Kor6 O6R3blBaHhtl, nOcKOnbKy He COAepXaT yKa3aHhtl Ha AgJIXHOe

noBeAeHr4e F KOHKpeTHOil CilryaqHtl.13 eTil O6ulhe npaBl4na HBltltoTctl npaBoBblMtl

TOIbKO B TOt/ Mepe, B KOTOpOfi oHr4 l4CTOJlKOBblBahcTcg KaK npaBoBble' T. e' KaK mMe-

rculhe cnoco6HocTb cBFsbtBarb noBeAeHUe Aljyrhx nul{ nyreM CcbltlKtl Ha BnacTb

u aBTOphTeT CyqeCTBylOUlt'{X n paB OBbIX t/ H CTLITyTOB'

Kar 6yger noKa3aH o H nxe r npu sToM Tponep He npereHgyer Ha yHu BepcanbH ocrb

CBoefi eKcn1ilKaThBHoil cxeMbl u He OTptlL{aeT qeHHocTl'4 aHanhsa a$cTpaKTHblx npa-

8fiJ1, KOHCTpyNpyeMblx npaBoBeAaMu. eTO TaKXe Coepa npaBa', (npaBo topt4c]o:1,,

KOTOpOe co3AaeTcq npeAcTaBhrenflMLl npaBoBofi AoKTpt4Hbl AJIR Ct4creMaru3a-

u;;;"* a6crparunfi, Koropble npilMeHfforcq CIpt4craM^ y: AocrhxeHilF ycnexa

B npaBonpilMeHhTeflbHoM npol\ecce. TaKoe npaBo lopl,4cToB OTH1OAb He flBnqeTctl

6ecnonegHulM. cyAbF MOXeT 6Urru y6exgeH crporHocTbn apryMeHTOB OAHOfr CTO-

poHbl, aAeKBaTHOCTbo ee ccblnoK Ha a6cTpaKTHble HopMbl,-., ' lcKycHO l4sBfleKaeMble

11 lb id .  P .  195.
12 M. TponepynoAo6lqer npaBoBeAoB, KoTopble nblTaroTcF <ycTaHoBl4TbsHaqeHHe> npaBo-

BorO Bbf cKa3brBaH14R Ao VailaHVfr aKTa ayreHTilLlHoto ToJlKoBaHHq, aBrypaM' KoTopble nblTanucb

V"rin""rro .o6beKl4BHoe' gHa.leHhe ABreHVil npupogbl !o_ nqlLe]yilrlL\vrv pacKraly Kapr

(irrdt^rth"*, Kelsen et la vatidit6 // Droiret soci6t6. 2002. N 50. P. 54).
13 <Ec'lh 3aKOH CoAepxur QopruynHpoBKy "3anpeqeHo n", TO Bblpa)<eHHe'n" B 3aBHGVl-

MocTr4 OT npfiAaBaeMoro eMy 3HaqeHne MoXeT o3Hat{aTb pa3Hble gefig-rB6g n1, n2" '' nn' Ta13'lM

o6paeor.,r, 3aKoH coAepxrr n-e ogny nopMy, a MHorHe pa3nHqHHe noTeHtMajr*lHe HopMbt' @oT-

BeTcTBytoul,e Bo3Mo)<HoMyTonKoBaHH1g:'3anpeu{eHo n1', "sanpeu{eHo n2" -sanpeuleno nn='

[4MeHHo qBrop ronKoBu"ri g"ni"t eu6opr*exnY orHMH pa3nHqHblM4 HopMaMhD (Tponep M'

Pea-nucrtlqecKatl reopufi TolKoBaHug. C. 
-t38)'
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TIPABO I4 ErO I4HTEPnPETAT$4|4

ropucTaMh h3 npaBoBblx TeKCTOB, npopa6oTaHHOCTblO ee no3!4t{tlf i  C TOqKLI 3peHhe

npasoeOil AOrMlaTI4Kh - Ll pa3ot{apgBaH HSBHFTHOCTbp apryMeHroe gpyrofr cro-

poHbt. Ho ecnn oH BblHochT peueHre B no1b3y nepBofi cTopoHbl, Hrlt lTo He rapaH-

TupyeTnpaBuJ.lbHocTl4uHTepnperaq|Av|cyAbeficyu]ecTBytou{uxa6cTpaKTHblXHopM
h TOro, qTo erg pelxeHhe He 6yAeT orMeHeHo B BbluecTgtluleft uHcTaHquu no nph-
qhHe HenpaBtlnbHoFo Tofl KoBaHhtl SaKoHOB.

OreerCreeHHOCTb 3a HaXOX,qeHhe npaBa nexhT, B KOHeI{HOM CqeTe, rCK,llOt{Ll-

TenbHo Ha cyAbe, Koropbrf He Moxer HailTvt-<(roroBoe npaBo> B TeKcrax 3aKoHoB'

Ho Ao11XeH CO3AaTb TaKOe npaBg Anff KaXp,orO Ka3yca. flpr erou cyp,bs He cBtl3aH

KaKr4M-To o6uerrheFto CyqecTByloulhM npaBoM: per,rras AeIa' oH cOSAaeT Ens Hnx

KoHKpeTHble HopMbt, KOTOpble O6nSKa13TCF l6phAt4qecKofr Cun6f cOBepUeHHO He-

saBhcr/Mo oT r4X cooTBeTcTBufr KaKuw-nt46o npaBoBblM TeKcTaM' Tar eogFlNralor

r/HAr4BhAyaIbHbte (e renuseHoBCKoM CMblCne) HOpMbl npaBa, KoTOpble coqTaBnfltoT

ocHoBy npaBoBoro o6qeHils r nlo$oro npaBoBoro nopnAKa' Kar 6y4er noKa3aHo

Hhxe, M. Tponep He oTpt4l{aeT h cyulecTBOBaHilR (o6u1hx HopM>, KoTgpble BblflBtlf l-

toTcg qepe3 ayreHTvltlHoe TOJIKOBaHhe'
B noprr,1arralHoM nlaHe Ha cygblo Brl14fftoT ABa OaKTopa: BepoBaHile B cBR3aHHocTb

ero peueHhit w ero noBe[eHhq npaBoM (s saencuvo6Th oT chnbl raKorg Bep.oBaHhR,

CyAbR.Moxer qyBcTBoBarb ce6e 69nee hIil .MeHee cBO6oAHblM B rOflKoBaHW) t/ pac-

qeT Ha no3hglt4to BbtuecroffUlefr uHcTaHlll4rl, KOTopOfi cyAbg He AOnXeH npgTt/Bope-
r.fr,4Tb, qro6bt ero pelueHhe He 6uno ornneHeHo. HecKoflbKo l/Hatl c/.ryaU:uF' cKraAbl-

BaeTcfi B cnyqae KoHcTylryLl[oHHOrO TOnKOBaHiltl, rAe opraH TonKOBaHiltl He cBR3aF'

nosh1lt4eil BbLgecrotlu-lero opraHa (nocronsry TaKOBoro npocTg HeT) r rp,e cBo6oAa

cyAeiicKoro HaXoX.qeHhF npaBa npoHBflHeTcF Har46onee oT{eTnilBo. He clylaftHo

TeMa KOHCTI4TLIhOHHOTO TOIKOBaHhR BbtcrxhMt4 hcpt4cAt/KLINoHHblM14 OpraHaMh npeA-

craB1qeT c66oft LIeHTpanbHblfi MoMeHT B pacClDKAeHrRX o6ot/X aBTOpoB.14

B oHrolornqecKoM agnep'e ficxogHble no3Lll-l4ylTponepa h nQepcMaHHa cyqe-

crBeHHo'pa3HnTctt: egnil Anfl f lQepCrraanHa 6blThe npaBa pacKpblBaeTctl h nocTl/Fa-

eTcR qepe3 HopMbt, To Anq Tponepa npaBg.cyqecTByeT u pa3BhBaeTcq B AeilcTBt4-

fx cy6beKroB npaBa u oco6eHHo npaBonp.ilMeHl4renefi '  BHseneHHHfi B pesynbTaTe

ilcT6nKoBaHhg TeKcTa cMblcJI o6pa3yeT C66Oil npaBh1lg, KOTopOe MoXeT O6pecTh

(lopilAhqeclqylo crny), T. e. peanbHblfr oooeKr, cnoco6HocTb cBesblBaTb noBeAeHUe

Apyrhx JlLtq, ecJlH 3Th nhqa HaXoARTcF B 3aBuchMocT,,| oT Toro opraHa, KoTopb|il Ha-

Aetatn pea;lbHbtM SHaLleHileM a6cTpaKIHblfr npaBOBOfr TeKCT, il nogTOMy BblH)DKAeHbl

npilHr/MaTb Bo BHtrMaHr4e no34qt/]o sToro opraHa u pyKoBoAcTBoBaTbcF elo. npeA-

craBreHne o6 o6qsHealoulefi ch'te 3aKoHa KaK BblpaxeHhtl <o6u1eil>>, (HapoAHoft))

Bonv V o6 o6r'eryBHoM lopl4.4l4qecKoM 3HaqeHhl,1 o6ulttx Hop\4 saKoHa Anff M' Tpo-

nepa, KaK n Mfr ilpyfwx npepcTaBn-|eneil npaBoBoro peaJlH3Ma, flBtlfleTcff Ml4QOnO-

FnqecKTM npeApaccyAKoM, npheMoM LtAeolorhqecKoro o6ocHoBaHhq hnn lo3opHofi

Bracrn 3aKoHo.qaTenF.ls nuub Qarruvecrafi cBfi3aHHocrb oAHoFo Jlt ' lqa Borer

14 Cnyuai KoHcruryqr4oHHoro ro'|KoBaHuF M. Tponep ci{rlraer Hau6oaee noKasarerbHblM,

nocKonbr{y oHAeMoHcrpl4pyer HeBosMoxHocrbroJlKoBaHhtt KoHcruryurara xar cnoco6lyl-"_n9n'"

co4epxaHuq ee HopM: Taroe ronroBaHge, KaK npaB[rlo, npotlcxogl4T BHe paMoK KaKHX-nL160

cnopoB; 3aqacryp HeT opraHa, KoMneTeHTHoro pacbMaTpuBaTb KoHcT1aryq4oHHble cnopbl, Ll co-

orBeTcTBylou{ero pertaMeHTa - B CTpaHax! rAe HeT HHCTl4Tyra KoHCTI/ITUUOHHOTO KOHTpOI9'

15 3Aecu M. Tponep nphMbrKaer K paguKanbHofi BepCUlH npaBoBOrO peaJlh3Ma, no,EAep-

xltBaeMoil.EX. t-pe'er',r Ll MHoI;aMu.qpyruMu aMepuKaHcKHMl4 peanficTaMn, a TaKXe AaTqaHilHoM

326 | e*6-OAHl/lKn nPAEA {\rap..LA9J- M EDlt-org )



AHTOHOBM.B.COBPEMEHHA'TEOPI4'INPABABOOPAIIIII{I4

Apyroro nilqa (opraHa) Moxer sacraBhrb (nonyAuru' cAenarb o6Rsarer|uHuv) nep-

l '1" nr*o Becru'ce6n coo6pa3Ho roMy 3HaqeHhlo, KoropblM Bropoe lr 'rr1o (opran)

Ha,qeJlrno ToT vnA unoft rercr. llpegcraenntl cBo]o TOt{Ky speHHtl KaK BaphaHT 9M-

nupr4qecKoro npoqreHhfl Kerb3eHoecroil tpaAullun,16 M. Tponep yrBepxAaer' qro

npaBo He cyu-lecTByeT B KaqecTBe HopMarheHoil AaHHOCrl4' f lonuuanre npaBa KaK

chcTeMbl HopM, a npaBoBblx HopM KaK He3aBhctlMblx hMnepaTuBoB ecTb Itltub t43O-

6pereHne ophAilr.tecKoil ,qorrprnbl B qenFX Ierl4THMaqhh HoBofo Tnna npaBoBoFo

perynrpoBaHhtl, .Koropbtfi cr-nagueaerc4 B Eepone c X/l l l  e'
' 

Apyiofi yLtacrHr/K cnopa,lO. flQepqvraHH, crotlr Ha no3hqt4gx, noHaqary He Kaxy-

Ult4XCF AhaMeTpanbHO npoTuBO1O1OXHblMh. OH rarXe OnhpaeTgq Ha nOHuMaHhe npa-

Ba KaK ChCTeMbt MOAaIbHbIX BblCKa3blBaHUfr, CeReaUnbX C OpraHh3OBaHHblMh CaHK-

LlmsMr4 CO CTOpOHbt cyuecTByroulhx npaBonphMeHt{TeIbHblx l4HcTl4Tyroe' Bospaxan

tvt. Tpon"py, o. noepcrvaHH yKasblBaer na nnue BapnaHrbl HopMarrBHoro hsMepeHun

npaBa, KoTopb|X He yt{l4Tb|BaeT ero onnoHeur' '[eficreilTe'|bHo, HopMa He hMeeT B Kaqe.

crBe coAepxaHLtq Bojtlo HapoAa unu rHy|o nogo6Hyro veraQusrvecryro cy6craHqrlo'

Ee cyulHOCrb saKn1gqaercR e OCo6Oil uoAalUnocTt4 BblcKagblFjaHnA, KoTopaR O6qsutea-

er K HeKoeMy noBeAeHtao., 3anpeulaei vnt Ao3Boreer e9 
?I-" 

MoAanbHocrb Moxer

6srs npOUSBOAHa, B KOHSI{HOM CLleTe, OT BOJILI KOHKpgTHOTO frrar+a (a 'He a6CrparrHOrO

rHcrrryra), ,tcrorKoBblBaouleFo noBeAeHile ApyForo nhqa B cBtl3'l c MoAenblo noBe-

p,eHils, Koropyto 3ro nepBoe nnqo (aerop rotlKoBaHfig) Haxogrr B npaBoBoM TeKCTe'

Bvecre c TeM npoh3BoAHOCTts BblCKa3blBaHnF HeKOero nuqa o npaBe He 03Haqa-

eT TOrO, qTo caMa MoAaIbHocTb cAeIaHHOTO ilM BblcKasblBaHilt l onilpaeTcq Ha BOn|o

eToro nhqa. Pequ h,D,eT o. AB!D( pa3Hblx nopFJ].KaX: 6axru.lHocTl4 h HopMaThBHocTt/

npaBa. l- lpaaoeue BblcKasbtBaHilf l ocHoBaHbl Ha oco6orra 3HaqeHhr 
"p?1?"_:']..:I:

GToB,KoTopoeTpaHcn,4pyeTcqBnpaBoBHeoTHotUeHhffqepe3Bon[onphMeHq0U]eFo
(peanrasyroqero) npaeo nrqa. oHN |/lMe|oT caMocTonTeflbHo-e MblcIeHHOe CoAepxa-

nr", t-,".rpu"lreHHOe K CO3HaHilF3 Cy6Uexra npaBa. .D,eficrerelpaBoBblx peryl.ll:?.?":

HeBosMoxHo BHe paMoK o6u-lNx npaBhn noBeAe!ill '^Il-u:.o"o'x BblcKasblBaHllr,l'

cnoMoulb|sKoTopb|XyKasaHHb|enpaBi lnaTpaHcni lpy loTcnyqacTHhKaMnpaBoBol , l
Xh3Hr/. Oru npasOeble BblcKa3blBaHhtl HaAeneFlbl'O6uertreHUM CMblcnOM, rOroputfi

n o6pasyer Qop,epxaHue HopM npaBa; He npilsHaBaq o6teKrhBHocrtl raKoro cMblc-

na, Herb3fl roBopt4rb o npaBe eoo6qe'

l4Han noeuqLlfl o3Hal|aer 6ecnnoAHutfr arnocTt,tu'13M. .o. 
f l$epevaHH nb|TaeT-

cff npo,0,eto""rprpouuro 
"ro 

Ha npnMepe pacclDKAeHuril-M' Tponepa' *"t?!:l '

He MOXeT O6Oilrncu 6es arcuotrlaThLlHoro BBeAeHilg O6uerruaHulx HopMaTfiB-

Hb lxAaHHocre f i ecBo loKoH l l enqL l t o . 'EaxeecnNMoxHonpeAnonoxv rhne rvH-
Hocrb KoHqenqhn M. Tponepa, c oAHoil cropoHbl, oHa nportlBopequr Kaxgo4-

n "uno ' vonb l r y l op t4cToB ,KoTopb |e t , 4Hry i lT t4BHoBocnphHt4MaoTnpaBora rHeq tb

il@rdEeuetquesremarquessurtasignifi catir.pol'*::*]i_lTl'

realiste de l,interpretation // l-architecture Ou Oioit, i,rtefanOg;94'n91eurdu Professeur M'r:fiel

Troper/dir. D. de B6ctirtiori'p. iln"1, V Cnampeif-iiesdats-, e. Ll1larO. Economir=' 2006' P' 731ff-

16 Orueruna, rro u flQepcuanH, u Tponep onnpapTctl Ha IIFBoB]tlo xoruenulrlo KenuseHa:

ogltH H3 oneM"n.o* *opl ttxgydgws QpeHqy3c1gaMH npaBoBeEar'H KaK pa3 x 3axflts€er-

c.g B pa3HoM no"t.u*nl-"p"gdi;-e"r,rf'kensse1la o npaBe' O rpr'rta${rg?tb&lblx or;llit..tnfD(

nqsuqni l-. Ken'ueeHa n M. Tponepa B nq,4l€.qpxKTeopml1onxog3jrrfl w;TrWM' lGlseri'

fa th6orie de I'interpretation et b structure Si';"r*='iuidqr* llTrW M- Fur rne theorb

juridique de l'Etat. Pa*s, 1994-
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o6beKrilBHoe, a C Apyr6il - ee HSBS3MOXHO Bblpa3hTb Ha rcphAl4t{ecKoM fl3blKe,

cTpyKTypbt KoToporo nocTpoeHH Ha npe3yMnllnLl o6beKTnBHocTrl sHaqeHrF npaBo-

Bbtx reKcroB. KpoMe roro, noHrlMaHhe npaBa KaK hHcrpyMeHTa nchxororilqecKoft

MoThBaqt/kt ntg4eil, no noepcMaHHy, pacTBopger npaBo B OaKril'{Hocrt4, cMeUm-

BaeT npaBo fi nonilThtqy, Hapylxan ry HenpeggonhMyto (Ann nOpruralaBucToB) rpaHb,

KoTOpaq orAerfleT npaBoBor nopqAoK oT cl4JlOBOl-O nphHlDKAeHtAA.lT

Ecnr npll npoqTeHhh TeKcTa AncKyccuu co3Aaercg BneqaTJleHL4e, t{To npoTl4BHLl-

Kil 3aXOAflT B rynhK, He CIbluaT k1 He. noHhMaoT Apyr ApyFa, To 3TO BneLlaTIeHue He-

BepHo. O,leefi,qFto, r{To KaxAbtf l43 yr{acrHhKoB cnopa onrpaercs Ha onpeAeJleHHy}o

napaghrMy Bocnphnrl4l npaBa tl r.tro srl4 napaAhrMbt He coBnaAalor Mex.qy co6oil

no pnAy MoMeHToB. Ho HacronuKoraKoe HecoBnaAeHhe tlBtleerce HenpeoAoflhMblM

u nphHqilnhanuHutu? Pasyueercn, Cnqpa h He 6blrlo 6st, ecfl i l  6u'pln ero BegeHfiq.

y nporLlBHr4KoB He 6Urno o6uleil noqeH.
OcHoeHHN4 o6u{rarra oreMeHToM cnopa flBrserctt KenbgeHoBcKoe noHhMaHhe

HopMbt KaK 3HaqeHhs npaBoBoro aKTa. BcR peanrcrhqecKafi Teophfl TotlKoBaHr4F

M..'Tponepa CTpot4T6tl hMeHHo Ha TaKoM nOHuMaHhh HOpMbl. B erou ;terKO y6egilTb-

cFr ecnh nonbtTaTbctl nO,[,cTaBhTb B pacc]DKAeHiltl OTorO OpaHriyecroro TeopeThKa

Apyt oil o6pa3 HopMbt (rar"aenenrq cyBepeHa, KaK FhnoreruqecKoro ycnoBhl noB:-

AeHiltt, KaK CBg3Ktl MeXAy BnacTHblM ycTaHOBneHileM h caHKqhefi 3a er6 Hapyule-

Hre h Ap.). B rarrx cnyqaqx ronKoBaHile Her4sMeHHo 6yner no3HaBarerbHblM aKToM

BbrnBleHnq GHaqeHhtt, l43HaqaflbHo npUOyICTBylOUlerO B npaBOBOf HOpMe, Ha LleM

co6crBeHHo t4 FtacrauBaer O. nOepcMaHH. Ho noshll i lq nocregHero raKxe crpot4T-

Cff Ha npoqTeHt4t4 HOpMbt KaK 3HaqeHh9. BOnpOC TOnbKO B TOM, nphgHaeTcfl f l t ' l  OTO

3HaqeHile o6rexfl,tenulM t/Jlh HeT.
Ecl r  xe Mbt  nph3HaeM, t {To HopMa ecrb 3HaqeHue (nphKaga cyBepeHa u r '  n ' ) '  ro

Ao BbtqBneHr4fl oToro 3HalteHuf HopMbl Hb CyqeCTByeT. ST9T BuBOA 6eCCnopeH 4ln
rex, Kro npilAepxktBaeTqq KeIb3eHoBcKOFo yqeHilff o npaBe B ero nepBof Bepcll l '{

(go "O6ulefr reoptAt4 HopM>), rAe KenbseH npoBoAt/T pasnveve MexAy npaBoBblMv

BblcKasblBaHvtfrMu (rercranau 3aKoHoB) h npaBoBbtMil uopvanar (rrnoreruuecKuMt '

npeAroxeHVAM; , cKoHcrpyLlpoBaHHbtMtr B npaBoBoi AoKTpLtHe). l4MeHuo Ha eroM

AeneHhL4 ocHoB.btBaeTce l, lAeg M. Tponepa o pa3AenbHoM cyqegTBoBaHhtl HopM
L4 reKcToB npaBa. Ho e ornnqne or KensseHa OpaHqWcKilf i reoperilK HaMeLlaeT He-

KOTOpHe BaxHble HoaHcbl.

- Bo-nepeux, Anfl M. Tponepa npaBoBoil TeKcr r43HaqanbHo nrueH KaKoro-fl i l6o

HopMaruBHoro sHaqeHile h oTHoct4Tctt K ApyroMy nopFAKy BblcKa3blBaHhfi - 3To

BblcKasbtBaHhs o6beKTHoro tlSbtKa, TorAa KaK cKoHcTpyhpoBaHHble B pe3ylbTaTe

ayreHT4r{Horo ro;tKoBaHhq HopMbt orHocqrctt K Merafl3blKy.ls Bo-etopux, npaBoBble

HopMbt co3galoTcn He npeAcTaBhTeJlttMl4 lgp4At4qecKoil gOrrpuHu, a opraHaMn

ayreHTut{Horo TOJIKoBaHns (npexge Bgero BblClUvtMH cyAe6HHMH u agMHHHcTpa-

rHBHuMh opraHaMu;,ctu. o6 sToM HHXS). B-rpersux, Tponep oTpHLlaeT EtnoTe3y

17 fleilcrerren*ro, M. Tponep He xo,te6nerc:r npHBrHT\ $ro.qEicarfle crpyt(ryptr npaBo-
nopsgKa q$roBpeMeHHo sBrE€rGE srncartlre*r fipyt(rypu rnrrrrr'recxof, Efla_GTtr--- aHanHSoM
c1acreMbt pacfipeAerefirs Bn€lcrilr (TrWrM- Porrrnethdorblr*Iquedel'EtaL P- 6-4-

18 B nomre o,osernuI trF|K - aro ror sg&Irq Koropbfr ffinsercs o6lerronr HauleFo
n3yreH1a91; Mertr13lb6ilt - Trrr nstrq xtrropb* rrr $ctlortgy€ra.qnn rrro, 'fro6H roeoprrrs o5
grorro6b€Kre-

szo I m-O6*aolrEAEAfnr-rFr-rrA-,u'gD



AHTOHOB M. B, COBPEMEHHA' TEOP'{II IIPABA BO @P

oCHoBHoi l  HopMbt .  OH nprHr ruaeT npeAnoxeHHoe Ke luseuotu l  9TOXASCTBISH'4g

npaBa h rocyAapcTBa,le Ho ynpeKaeT aBcTpLlrCKOrO npaBoBeAa B OTpblBe afioB Bo-

f leh3bflBJleHhq OT 3HaHeHHR 3Tt4X aKTOB, M' TpOnep B oTOM LleHTpaIbHOM aoneK-

Te cqi lTaeT HIDKHbIM <noAnpaBhTb> KeflbseHoBcKyto Teophto TonKoBaHilq: HopMa He

ecTb 3HaqeHile aKTa BorehobflBneHhs; HeKhfi aKT BofleusbflBreHt4q o6peTaeT 3Ha-

qeHr{e HOpMbt, TOIbKO e6nh HeKrft Apyrofi  aKT BOIeLl3bcBIeHutl npfiAaeT nepBo-

My aKTy raKoe 3HaqeHye.2o C erofi  roqKh SpeHHF Her Heo6XoAl4MocrN BBeAeHLlff

B  npaBonOpf fAOK r rnoTe3h l  ocHOBHOfr  HOpMbl ,  noCKoIbKy eg t4HCTBO npaBonopFAKa '

i lO  Tponepy,  3hXAeTCt t  He Ha HopMaX,  a  Ha aKTaX Boteh3bsBneHt4s ,  OTHOCf iTe IbHOe

oIlHoo6pasi le KoTOpblx o6lsCnserCff eAnHCTBoM KynbrypHblx, nonhTr4L{eCKtlX h t4Hblx

ycnoBuft xL1sHh 'roro tAnv uHot-o o6ulecrBa. f locrolury aKT Bo;lei l3bflBJIeHhfl 'B npa-

Be npaKTtlt tecKn BcerAa o6neKaeTcfl  B OopMy ni lHrBilcThqecKoro BblcKaSblBaHfif i ,

aKT npi lAaHL1fl gHar{eHhn AOIXeH npuHRTb QOpvy TOtlKOBaHilf l  TeKCTa TOFO BblCKa3bl-

BaHhF, B KoTopoM BbtpaxeH hcxoAHblft  (ronryevul i l )  arr eoner3btlBfleHuq. f loerovy

i{ahBaXHefit ! t /M KOHLlenTyalbHblM MOMSHTOM paCClDKAeHHil O HOpMaTUBHOCT1'1 CTa-

l-f  oBrlTcg Bonpoc o6 o6lerrutBHocrh npaBoBblx BbtcKasbtBaHuiA: vveer nu i lHTepnpe-

TaTOp Aeno c HeKLIM anphopHo 3aAaHHbtM 3HaqeHileM TaKOTO BblCKaSblBaHuA' ntA6o

Xe OH CO3AaeT ero h3 l , lCTOIKOBblBaeMOrO TeKCTa?

OiUextUenOCTb npaBa. EC1V MOXHO npeACTaBrTb, tlTO 3HaqeHile eCTb pe3ynb-

TaT MblcnhTeflbHoft peKoHcTpyKt-{r4h cy6beKToB npaBa, KoTgpble Kaxgbli l  pa3 TpaHC-

J.rr4pyroT coAepxaHne npaBoBbtx TeKcToB Ha CBOLI noBeAeHqecKre aKTbl '  co3.[ 'aBafl

TeM caMblM Ce6e Cy6beKT[BHble npaBa h O6n3aHHOCTt/ '  To Mbl npuxg.tr, t '1M K Cy6beK-

TMBNCTCKOMy npoqreHhlo HopMaTuBHOCl/, 3au{uulaeMoMy M. Tponepov' Kaxtrut i l

i l3 cy6beKToB npaBa caMocToflTej lbHo ooMbrcnuBaeT, hcTotlKoBblBaeT npaBoBble

TeKCTbi, BbtRBJIf leT HX 3HaqeHhe. 3TO OCMblCIeHne MoXeT npOLlCXo.4'tTb Ha pa3Hblx

C T y n e H F X n p a B o T B o p L | e c T B a . H a n p n v e p , A e n y r a T b | n a p l a M e H T a M o r y r S a A y M a T b -
Cf; O 3HaHeHrh 3aKoHOAaTenbHblX HoBoBBeAeHVil,  3a KOTOpble oHil  TOIoCytoT; Tofr

xe Mblc' lbto 3ap,a|oTCF aBTOpbl 3aKoHonpoeKToB,. KaK npaBLlj lo, TexHLlLleCKhe cne-

ULtaUrlcTbt napIaMeHTCKl, lX KOMt' lTeToB,2l BO scex 3Tt4X CIyqaqX peLlb uAeT 06 aKTaX

MblCIrlTeIbHOfi AefTenbHOCTh, HO TOBOpt/Tb O TOM, qTO hMeHHO napflaMeHT KaK t4H-

crMryT ycTaHaBnuBaer f i  oopMynhpyeT sHaqeHMe npaBoBblx HopM, 6yger rpy6oi

Ll orop;aHHoi or .qei lcrBrlrenbHocrt l  MeraQopofr. lzlHcrnryqr4oHarbHble o6pa3o-

BaHLls  He cnoco6Hbt  Ha Mbtc lL lTerbHbre  aKTbt ,  t4  noSToMy npf iMeHi lTerbHo K AaH-

Hof r  MeTaOOpe Mbl  hMeeM AenO He C eAuHblM aKToM no3HaHhf i ,  a  C MHOXeCTB9M

- = j i l  ' : :



NPABO I,I UTO I4HTEPNPETAIII4II

pagpogHeHHblx Mbtc1lt4TenbHbtx aKToB, AaneKO He BcerAa uMe1gulhx o6u4ee CoAep:

XaHile (rar, genyrarbt B1O1He Moryr pacXOAl4TbCfi MeXAy co6oft B npgqTeHilA tA vtc-

ToJtKoBaHyt4 sHaqeHylq oT4elbHbtx saKoHonpoeKToB) il 3aqacTylo rorhqecKn npoTl4-

Bopeqaqhx Apyr Apyry. To xe caMoe npoilcxoAl4T l'1 B Cperq,e npaBonpHMeHhTeJlefr'

B CpeAe o6bl.lHbtx cy6beKToB npaBa.
Fu"")o"gu" o6 o6qsHaa1guleM xapaKrepe 3aKoHa, M. Tponep nphxoAl4r K AaB-

HeMy Bonpocy.Teophtl ToflKoBaHhH: ecRn B 3aKOHe tl3HaqanbHo 3afioxeHo HeKoe

SHaqeHhe, To Kro 143 yrlacrByloult4x B saKoHoAaretlbHoM npoqecce nilq QopMynhpy-
eT oTO sHaqeHhe npu nO!,roTOBKe h npVHA-1Au 3aKoHOnpOeKTa? MoXeT ntll 3To 3Ha-
qeHile hMerb eAilHoe ko6beKThBHoe> co4epxaHhe, KaK oro SHaqeHre coxpaHfierctl

B TeKcTe 3aKoHa u, rflaBHoe, ga cqeT KaKilX cBofcTB SaKoHoAaTenbHoro TeKcTa Mo-

XeT npoTcXoAI,4Tb 6es cN,luicnoBblx noTepb TpaHcngqnfl <o6beKruBHOro>.3HaqeHhtl

gaKOHa OT gaKOHOAaTeJltl K npaBOnphMeHhTeIO? []O rr,tUennrc TpOnepa, B 3aKOHe

He nphcyrcrByer H!4KaKoro o6beKThBHoro 3Har{eHutt, a re cy6beKThBHble cMblcJlbl,

KOTOpble AenyTarbl napnaMeHTa r Apyrre yrlacTHl4Ktl saKOHOAaTeflbHoro npollecca

cBg3blBanh c 3aKoHoM, TaK il ocTanTcg cy6beKTilBHblMh, XoTff B.nIaHe nef|/.f[MaL\t tA

npaBoBoro nopqAKa oHU npeTeHAyt(cT Ha o6beKTL|BHOe 3HaqeHile'

,no uerOroporo MoMeHTa TaKhe pacclDKAeHuA He Kaxyfce lxoRl4pylou-lt4Mt4 !ll'9',

KoHThHeHTarbHoro rophcra, BocnnraHHoro Ha rpa4ht{t4ffx naHAeKTLlcrl4Kh XIX B.:

ecrb o6qhe npaBoBbte npaBilna; oH14 cogepxar o6lqhe yKasaHhe Ha AoIlxHoe no-

BeAeHHe; KOHKpeTHOe nphMeHeHile 3T{4X npaBnn - Bonpoc ToFo npaBonopflAKa,22

rAe ocyuj,ecTBtlf leTcF TOJIKOBaHhe npaBa; noA ToJIKOBaHUeM npaBa noHLlMaeTct

cy6cyrr,illnq (no4eegeHue) co.qepxaHuq KoHKperHofi xt43HeHHofi chryaqhh nog 06-

u{fie }opt4ALlltecKhe npaBil,;1a. ,Enn nprveHeHrq npaBa Heo6XoAt4Mo ocyulecTqhTb

1,lHTeflneKrya;tbHyto Onepaqil[o, cQopMynilpoBaB crlJlrlorl43M: CMblCrl'06utt'lx npaBo-
.Bbtx HopM (6onuuan nocHnKa) onpeAeflFercfl npr4MeHLlTerbHo K KoHKperHblM ct4Ty-

aqt4sM (trlanan nocbtJlKa), npilqeM TaKhe cfleACTBLIR AonXHbl pacKpblBaTb SHaqeHile,

3anoxeHHoe B HopMe gaKOHoAaTeneM, ee o6leKrl4BHblil cMblcn. CooteelcteeHHo,

ecfln M6XHo AoKagaTb cooTBeTcTBhe MeXAy O6uerrheHHM SHaqeHileM HopMbl t/ l ee

3HaqeHneM, TO TOflKOBaH[e i lCTLIHHO, ecnil Xe HeT - nOXH.O. KaXgan HOpMa MOIeT

ilMeTb ToJlbKo oAHo t4cTr/HHoe 3HaLteHhe, Bce oc-TaflbHble (noFh'lecKh HecoBMecTI'l-

Mble c hcrl4HHbtM cMblcnoM) 3HaqeHuR qBlflrorcs floxHblMtt. .{oruii.npaBa hcxoALlr

1,1g roro, rtro HopMbt npaBa o6nagator o6beKTtlBHbtM cMbtcnoM, ycraHaBfiHBa0ultlM

Mo.B,ztlbHocTb noBeAeHilf l. npeAnolaraeTcq, qTO sToT CMblcfl 3uIJIoXeH B HopMbl

L{3Har{anbHo, oH He h3MeHfieTctt co BpeMeHeM (3a hcKtlroqeHreM cny{aeB hSMe-

HeHfis caMilX HopM). C eroil Toi{Kl4 3peHilF npaBoBble HopMbl npegnonarapTctl He-

3aBhcl,tMbtMvl t lv.fie}arvBaMil, cnoco6HblMil cn)DKt4Tb B KaqecrBe yHuBepcafibHoFo

2 l-loEo6noe onHcaHLre nporjeccoBToJrKoBaHuq MoxHo BcrpeTrrb Boo'll,lH€rL|fx6orlbtt['lHcrBa

coBpeMeHHbfx poccufrcxrx npaBoBegoe. Cp.: Bonnenxo H. H-OQut:yallbHoe roJlKt)BztFr,re HoF.

npaia. M., ZgOTiTonqux B. A., Aeopuuxoe H. 11., KapmnK. B- g4cre*mero;rc5:11iercpirnF=-

M_, ZO1O- - g Hecxonuro 6oneeAeralrlt3upoeaHHoi SopuesnarnrcrrrarcrieEocrpar€pFrcs
B lracne.q@afgff( gopeBontoqroultoHHbx lopucroB. Cp: fucuw't? E B' Llfsrrcrr*m

Msrqgpfuuq:]iregtaeoronKoBaHr49l H npt{MeF€HHHrp64pfgcfi3?1q}rE- ttl-' ZXp-

B nasrosqefi pa6ore uu ucnonusyeM TepMHH -npagg1p6retp6re B llrtp(X3 GHE!

aKrToqas B HSFO Boe npoqeocbl, cBssagHge c pea11$3E115e- rpana" a x lr6nl npegaiprre-
gf,rergftfr OpfaHG B gaHHOM KoHreKcre OTHocu1; raffe Ep1xqF mgffit-€ of-ag- Tefrrl

<rru!(fflattrle' ynorpednnercn B Tof,i GMbIGne, xoropari B Herc xnaFFc€Fril- Tpalep-

I ercrOtsla(H IFABA $fsr"-LA$J-MEDraorgi



AHTOHOB M. B. COBPEMEHHAT TEOPUTI nPABA BO OPAHIITII4

KpmTepuq Ang BblHeceHrlff npaBonphMeHhTenbHblx peueHtArl, FJtfr pemaMeHTallLlt4

noBeAeHhF yqacTH,lKoB npaBoBoro o6u]eHhq.
flpr eHeulHeM cxo,fl,cTBe B OnilCaHur,r M. Tponep npeMaraeT coBepueHHo r4Hyro

KoHqenryanbHyto cxeMy. OH yreepxAaeT, tlTo B npaBorBopqecrBe HeT HhKaKOro qy-

AoAeficTBeHHOrO MexaHu3Ma, KoTOpblfi 6u naor npeo6pa3oBblBaTb OTl,1 Cy6beKThBHbl-e

cMbtcltbt B eAilHOe o6lerruaHoe 3HaqeHile, hMMaHeHTHO npilCyqee TeKcry 3aKOHa.?3

3aronop,arenh nogo6Hbl aBropaM nhreparypHoro npoh3BeAeHrq - ilx OyHKII:AA oqt '

HaKOBa, nOCKOJtbKy u 1e, V Apyrile CO3AaIOT TeKCT. erOr rerCr MOXeT nOATOnKHyfb
qilTaTeflR (npaeOnpr,rrvreHhTenq) K HeKoeMy MblCfleHHoMy O6pa3y, LlAee, KoHLlenllt'lkl,

Ho Hl4.qTo Qarrruecril He rapaHrhpyeT roro, qro 3To 6y4yr oAHu.tA re xe o6pa3bl,

vAeA n KoHqenqnu. Kar pasusle nl4TeparypHbre Kphrt4Kl4 Moryr Bblt/cKhBarb pa3Ho-

o6pa3Hue 3HaqeHfif l tt cMblctlbl B oAHoM t/ ToM Xe npoh3BegeHry,TaK r npaBonpil-

MeHmTeIh Moryr no-pa3HoMy rlhTaTb 3aKoHbr, Haxo.qtl B Ht4x pa3nilqHoe coAepxaHfie.

SrOnry MO)KHO HailTn MHoroqLlcfleHHble no,[,TBepXAeHng B [opt4ArlqecKof npaKThKe,

rAe MexAy paSflurtHbrMh lopr4cAr/Kr-lt4oHHbrMLl OpraHaM4 Hepe.B,Ko nponcxoAqT KoH-

Ql urrul, cBF3aHH ble c pasH ofr t/ HTepnpeTall,n eil 3aKoHoAaTenbH blx TeKCToB'

To nnn t4Hoe npoqreHhe reKcra 6yner cquTarbcfl npaBhttbHblM, a <BblFBneHHblfr>

CMblcjt aAeKBaTHblM ..O6bek-tttSHOMy> CMblCtly TeKCTat eonl/l Cy6beKT TOJIKOBaHtAA Ha-

Ae'|eH BJlaCTHbtMt4 nO'|HOMOT{L]SMU no orHoueHLl}O K TeM JlrqaM, KOTOpble Aofl)KHbl
pyKOBoACTBoBaTbce eTo HcronKoBaHheM. Ho e pacnOpqxeHnh 1gpylgnpygeHqhh HeT

MST9AOB 411n npoBepKu HayqHocTtl, t4crt4flHocrl.4, BeprQhqhpyeMocTu aKTa TonKo-

BaHhg - oMnnpuqecKafi (a ue gorvaryqecKaff!) HayKa npaBa He Moxer npegtloxllTb

A1ff sroro KaKhx-nil6cr KplrrepileB. Ha iopragurvecKoM flsbtKe <ncrl4HHocrb> 14 <o693a-

TenbHocTb> BcerAa 6ygyr o3liaqarb oAHo 14 TO Xe.

EClu Xe B npaBoBoM noptAKe cyu-le6TByhf,T HgCKOJIbKO He3aBfiCrlMblx 'qpyr or

Apyra BIacTHbtx i lepapxhfi (uanpuvep, o6qan opt4cALlKltl4fl, aAMhHhcrparhBHble

cy.qH, KoHcThryqhoHHbtil coeer so @panqrn), To B TaKoM npaBonopffAKe MoryT co-

cyu-trecTBoBaTb norfi q ecKr4 n poTt4 Bo peLl a l.L\il e Apyr Apyry HopMbl, coSAaHHble He3a-

BLlChMblMh no orHoLUeHilto ,n,p\lt K Apyry opralraMil ' Ey4yvu ocHoBaHbl Ha oAHOM

N TOM Xe npaBOBoM TeKCre, ollt/ BCe xc MoryT BCrynilTb MeXAy CO6Ofi B IOrL4qe-

cKoe nport4BopeH ile, ocraBafl cb n pil oroM to ptlAt4Ll ecK V EeilcrF,ylTenbH blMl,4 (o6qsst -

Barcu$4Mu cy6beKroB K onpel\eneHHoMy nogepeHilp). TolroeaHre Bcer!,a eCTb aKT

Bonn, Ho He aKT co3HaHr4fl,2a 3To o3ua.Jaer, trro no6oe rollKoBaHhe l4Meer cy6beK-

Tr4BHbtil xapaKTep, co.s,epxaHLle co3.r\aHrioil e peeylurare rojlKoBaHr4R HopMbl He oT-

paxaer KaKoro-l146o .o6bexrraal-Joro>> cMrrrcna npaBoBoro reKcra, a penpoAyll l/pyer

BoJltO ToflKOBaTeIq, cBssanHyn C Bbt6opoM O,n,flol-o l, '13 BoSMoXHblX SHaqeHuh TeK'

cra. f logroMy npaBoBan KBanuOnKaL\rlf l HeKoer.o noBeAeHlecKoro aKTa ecrb cyry6o

nparMaruqecKilf Bonpoc - lopTlcry r{yxro Bbt6r4parb raKyo rpaKToBKy npaBoBoro

2s <O6Rsurealoqufi xapa<rep unn peitcrenrefibHocrb Ht/KorAa He cocraBrqtor Hu o6beKTL1B-

Hoe cBofcrBo HopMbt, nu ee cnoco6'cylr- lecrBoRattr,rq. OrHoueHne raKxi l  He gBrqercq o6rrex-

TrlBHbtM, HO npeACTaBnfleT cO6oi oOp*y c8r314. BRollylr\ lyp aBTopoM npaBoBoro ycTaHoBIeHile.

Ecnr raraq Oopva cBq3r4 clthraercfl arqeKBa'r'Hoia B I\arjHoM o6u{ecrBe, To 9To Bonpoc Qarra,
a peueHne paccMarpr4Baercfl B KaqecrBe o5ocrroeartrtoro, il B SToM cMLilcne MoxHo cKa3arb,
r{To oHo o6na.qaer xapaKTepoM HopMbt. Torga npaeoBag cr4creMa tlBrffercc xMeHHo cl4creMoh

o6ocHoBaHrs" (Troper M. Pour unc th6oric jur idiquc de I 'Etat. P. 174)'
21 oKar npo,qevoHcrpLtpoBaHo MHorLltu'l14 aBTopaMh, ToJrKoBaHHe gBflgerctl He aKToM no-

sHaHHq, Ho aKroM eonu" (lbid. P. 99).

F=:Cl" :-:a'1tj * ryEfoAHl,lK TEOPl4hl SPABA i jss 4, ZCr r I I sst



rIP-{EO !T trO iIHTFIIPETAI-II,IIA

TeK3r3. C KOrOpOfr COmaCHTCff CyA, a nOCneAHhfi ,[,OnXeH .r],aTb TaKyo KBaIhohKa-
-ri i i3 l icosFarb raKyfc HHEr4BHF,yanbHyro HopMy), Koropaff He 6yAer orBepTHyra Bbr-

"33-of,ule* fiHcraHq}4efr !,1 6)'Aer coffacoBbrBarbcff c npHHqrbrMr4 B o6r{ecrBe Mo-
- ej:F l.{H r erHrH MaL{H H ( o53cH cBaH hq ) cyAe6H oil BnacrLl.

-aK. 
cyA B KOHL{enL+41,{ M. Tponepa OKaSbrBaeTCq He TOTbKO <XpaHilTeIeM>, HO

.r -3cpl\cM npaBa. norr-.iocrblo cBo6oAHbrM c HopMaThBHofi ToqKH speHufl,25 Kasa-
-- : : :  6br .  raKoi l  o6pa3 6esrpaHrunoi  cyAeicKof i  ceo6opur nporhBopevnr o6paey
3i.r=i;1 <a< <<ycT 3aKoHa> fi o6pa3y npaBoBoro rocyAapcTBa KaK <npaBneHuF 3aKo-
- - =  =  : o  n n r c i r -  u.e  ,1 .e#vr , . . . , ia  KoTopbrx  B  eBpone i lcKo i  o i lnocoQr , ru  npaaa 3 f ixAyr -c f f  KaK
,. '3:!rtr ]T pa3AeIeHL4g BnacTefr, TaK L4 AeMOKpaTUL{eCKaF MOEenb nOrhTfrqeCKOrO
'_.J-:3; 'JTEa.,:  On,Ha r4G aKcr{oM npaBonoHHMaHfif l  HoBoro BpeMeHil cocroti lT B ToM,
--: 3:, t i {arbHbre KoHonuKTbt Aoj lxHbt peuaTbcF cyAe6HbrMr4 opraHaMil,  3aHhMato-
- ' t . i , '  :5-reic-neHyo no3hLtr4ro no orHoueHfiFO K yqacrHhKaM cnopa. Ora o6uerrre-
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. \ . . r . * i  = N ; ,  

- i  
:  = = =  
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AHTOIIOB IU. B. COBPEMEHHA' TEOPU'I fIPABA BO @PAHTTI4I4

nlF.tLUe, qeM Apyge Cy6uerru npaBa, a norgMy, t{To OH HaAeneH sThM npaBoBblM

nopcAKoM norHoMoqHfiMh BIacTHorO (o6caaTenbHoro) roJlKoBaHHe. Buecre c TeM

cyAbc He,flBjrgeTctr HesaBhchMbtM aKTOpOM; pe3yJlbTaTbl ero F,eFTeJ]bHOCTH, ero

npo()eccuoH€rflbHas Kapbepa, npecrhx B HeMarof creneHh 3aBhctlr or roFo, Ha-

cKotrbKo eFo peueHhH coDracyloTcs c noSHLlneil BblLllecTotlulhx cyAe6Hblx opraHoB.

SunupuueCKag TeopHR npaBa AaHHoi 3aBuct/MogTblo cyAbt4 npeHe6perarb He Mo-

)Ker H He AOnXHa CJlenO nphHhMarb NAeotlorfiqecKHe ycTaHoBKH lophcnpyAeHqHH

F{oeoro BpeMeHH, Aatoulue v1eanvsvlpoBaHHblil v Ea;:reKril or peaJlbHocrl4 o6pa3

npaBa,27
Taxuv nyreM M. Tpbnep nphxoAt4T K KoHcTaraLIW roro, t{ro 3HaqeHhe He cy-

u{eCTByeT KaK o6beKTVBHafl.qaHHocTb, t{To OHo onpeAenneTcq KaXAblM cy6beKloM

Mblcnure'rbHoil AecrenbHocrt4 caMocroFTeflbHo Lr qro 3aKoH, coorBercrBeHHo, He

o6flagaeT cMblcnoM, o6beKrfiBHO O6nsuaanultlM Cy6-beKToB K OnpeAeIeHHoMy no-

BeAeHHFO. l-lpunararenbHoe <onpeAereHHoe> sAecb eBnqerctl LleHTpanbHblM Atle
noHuMaHr4R xo.qa Mbtclt4 QpaHqyscroro npaBoBega. Ecnr reKcr 3aKoHa ecrb rotlbKo

hH$OpMaqr4q K pa3M bt tx;leH L't tO F,nff npaBoBeAa, npaBgnpt4 MeH uTen ff , n lo6oro .D,py-
rOrO Cy6beKTa npaBa, TO nonyqaeTcn, tlTO nOBeAeHhe He <yperyfihpoBaHo> HOpMa-

Mr <o6beKrilBHoro) npaBa. BeAu saroH h He Moxer <yperynupoBarb> noBeAeHrle,

nocKonbKy nonoxeHhfl gaKoHa qBflqtorctl o6u-lttvn i l a6cTpaKTHblMr, npeAHa3Hai{eH-

HblMr/ ElrF cTaH.EapTHbtx cnyltaeB v cvryaL\vh, a B AeicrBvlTerbHocrh cyulecTBytoT

MHOXeoTBO Henoxoxt4x Apyr Ha Apyra c4rya:1v'it N MHoXecTBo noBeAeHqecKux aK-

TOB, AnF KaXAOTO il3 KOTOpbIX npaBonphMeHmTejlb CO3.qaeT HOpMy' T. e' ycTaHaB-

IfiBaeT sHaqeHLle npaBoBoFo TeKcTa nphMeHhTejlbHo K AaHHOMy nOBeAeHqecKoMy

aKTy. TaKac rpaKToBKa o6ulux npaBLln npLlMeHilrerbHo K KoHKperHblM chryallheM

il Ha3btBaercq M. TponepoM TonKoBaHheM; fi B eroM cMbtcne repMLlH <TotlKoBaHre>

npaKTmqeCKh paBHOgHaqeH nO o6beMy TepMLtHy (npaBonpi lMeHeHLle>.

Apyroil nexall lr4il B ocHoBe eTof TeoptlL4 npuHqfin - npuHunn reKcryanbHofr He-

onpeAeneHHocrt4 - npeAnonarael qTo HhKaKoi Hayt{HHfr MeToA, Aaxe caMblh t 'tso-

ulpeHHbti, He MoxeT ycrpaHhTb Heonpep,eneHHocTb, KoTopylo Hecyr 6onuruuHcreo

npaBoBbtx TeKcroB (SaronOe, aAMhHl4cTpaTuBHblX pernaMeHToB 14 T. n.)'28 hnaeuno

3TO 14 OTnmqaeT TeKcT oT HOpMbl: TeKCT Ht/KOr!,a He tlBIffeTcq onpeAeleHHblM, HOp-

Ma BCerAa qBltleTott OnpeAeneHHOil, nO MeHblUei Mepe B TOM CMblCtle, qTO OHa
(OKasbtBaeT AeftCTBhe B paMKax npaBonopflArao.2s CpeAh MHoxecrBa cMblCIoB,

Koropbte MoXHo HailTtA 3a npegenaMr4 cy6beKrr4BHoro HaMepeHfiq' HIDKH9 c4e-

naTb Bbl66p, KOTOpbtil CaM nO Ce6e He 3a.qaH COOTBeTCTByIOU-II4M TeKCToM: "O6u-
eKTOM TOflKOBaHilq Ha caMoM .qene qBnFeTctl He HopMa, a TeKcT' no oTHoueHilo

K KOTOpOMy TO'KOBaTeIb .rlbtTaeTcn BbrflcHl/Tb TO, KaKyO HOpMy HeGeT 9TOT TeKCT'

Crasaru, r{To reKcr Moxer Hecrh B ce6e pa3Hbte cMbtcjlbl, sHaqtlr cKa3arb, t lro oH

MOXeT COAepXaTb B ce6e MHOXS6TBO HopM, MeXAy KoTopblMtl AoJIX9H cAenarb

27 Cp.: Troper M. Justice constitutionnelle et d6mocratie // Troper M. Pour une thOorie
juridique de I 'Etat. P. 329-334.

2a Tponep yreepxAael qro reKcr BcerAa AonxeH 6utru o6terroM ToJlKoBaHHfl, il He rotlbKo

B Tex c5y{asx, KorEa cMblcll reKcra HeqceH: .Baxso raKxe noAqepKHyrb, qro reKcr, KaKUM 6bl

oH Hr,r 6u.n, Aaxe ecJlrd Ka3arcq 6u coeepuleHHo ncHb,lM! Aor)<eH 6uttu rcrolroeaa" (Troper M'

Pour une thdorie juridique de l 'Etat. P. 82).
E  lb id .  P ,53 .
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.|IPABO 14 EIO I4HTEPIIPETNII/M

BL,r6op npaBonpttMeHrTenbHbtfi opraH. ,no roro KaK TaKoi BH6op ocyqecrBfieH, He

cyqecrByer nphMeHhMofi nopvut, a ecrb rolbKo reKcr>.3o

AIq OpaHqyscKot-o Mucllnren+ oqeBrlAHo, ' lro o6ultae r a6crparrHble npaBh-
ta 3aKoHoB HanoIHgroTcH KoHKpeTHbtM COF,epXaHileM TOJTbKO npu npilMeqeqt v t x
K KoHKperHblM curyaqusu. A ecrh 3HaqeHre co3Aaercn TonbKo npt4 TorKoBaHhh
i  ecnA HopMa ecrb gHaqeHue (npuveM onpeAeneHHoe 3HaqeHue noBe4enun),  ro
HeT X-$4qeFO npoqe, qeM SaKflrottttTb, r{To HopMa co3Aaercrr TonbKo nptl ToJlKoBaHilLl,
a go eroro oHa He cylqecrByer. CyulecrayrcT TonbKo npaBoBbte reKcrbt, Koropbte .o,e-
K.napHpyrorcc o6csarerbHbrMH Aflq yqacrHtlKoB npaBoBoro nopFAKa, Ho nocKoflbKy
y alvx reKcroB Her o6ssarenbHoro o6rerrhehroro npaBoBoro sHaqeHltq, To y KoH-
ieerHLJx npaBoBbrx cy6uerroe He Bo3HhKaer KaKilx-rt46o peanuHsrx npaB unt o6n-
eanHocrefi Ao MoMeHTa KoHcrpyrpoBaHLlF gHaLteHrR orLlx reKcroB.

Hu ogna H3 grHX cosgaBaeMbtx B pe3ynbrare rolKoBaHrF KoHcrpyrquft ue 6y.qer
odnaqaru MoHonorheh na uctunnocrb, cpaBHhreflbHafl cvna sTVx roHcrpyrqrfr sa-
rolroqaercc He B nocneAoBaTerbHoclv rortAKu LlHTepnperaTopa, a B ero noroxeHL4t4
EO RnacrHux hepapxrqx.3l CogAaHue raKhx HopMarrBHbtx KoHcrpyKqrAil - He aKT
nogFraHHH 3HaqeHHn, Ho npexAe.Bcero aKT Borlt, r. e. (a 6oluuleft unm uenuulei
menenn) npouseonurioro est6opa. flpuven,t ero He KorHilTt/BHbtfi eu6op, roropufr
ocp4ecrtsnsercs MexAy Haflhr{HbrM14 gHaqeHLlnM14. Pe,ls trper o noBegeHqecKoM Bbt-
6ope urrepnperaropa, roropstft crpot4T HeKyo crpareruto, cornacHo roropoft (ne

6es anHsHHe vrAeororhu vl vl+crvryqronanuHoil crpyrryput) oH geilcreyer nph roll-
KoBaHHH TeKCra. M. Tponep He orpt4qael a, uao6opol no4qepKuBaer re nparMaru-
qeCKHe, HAeOnOrHr{eCKVe, VHCTVryLll4OHanbHble i l i lHble CAepXKtl, rOrOpStVU Cy6r-
eKT ToJrKoBaHHs Moxer cqhrarb ce6c csqgaHHbtM. flpu erov ort/ cAepxKl,l Moryr
paccMarpnBarbcn ToJtbKo KaK Morl4Bbr noBeAeHLrecKoro aur6opa, Ho He KaK npilqfiHbl
B Llenn npr4qi,lFiHo-creAcreeHHofr cBe3t4 - ggecb M. Tponep nbtraercs coxpaHhrb
aBTOHOMHIO! qOaMOSaKOHHOCTb) npaeOeOfi CQepU e yU1ep6 hcxoAHblM eMn14phcr-
cKHM nocbrJlrau caoefr Teophh, r{To craHoBurcR oAnoil i l3 MLlueHeil ann KpvrvKu
co cropoHb. O. fi@epcuaHHa.

Snauue o npaBe. Hecuorpn Ha Kaxyutytocfl caMooqeBu4Hocrb noH!,eKTLlcr.
cKoro BbrpaKeH!4g sSaKoHU peryfl i lpyloT noBeAeHhe), Hatu noBe.[,eHqecrri l au6op
onpeAelffpT He 3aKoHbr. a Halue noHL.tMaHhe coAepxaHhff, Haure TotlKoBaHue TeK-
croB orrx gaKoHoB. YcraHaelueaq 3HarreHile npaBoBoro reKcra, Mbt reM caMblM KoH-
crpwpyeM Ans ce6c npaBuno noBeAeHilff t4 craBr4M ce6e e o6sgaHHocrb cneAo-
Barb oroMy npaBrany. Ho peus LrAer ronbKo o MopaflbHov caNroo6csbrBaHuTt. t lro6ur

rsarusr,rqnpoBarb Bo3Hr,{Karcqee 3HaqeHue KaK npaBoeoe, Heo6xoghMo, ' lro6st oHo
o6qsueano He caMoro cy6uerra rorKoBaHfiq, a hHbrx nuq. 3ro BogMoxHo rottbKo
B chcreMe BflacrHbrx ornoureHnil, rAe peueHile o.E,Horo nhl{a cBg3btaaer ceo6o4y

30 lbid. P.304.
31 .Mo)cro cKa3arb, rrro, coilIacHo pear14crt/qecroil reopru rollKoBaHhfl, 14epapxil9 HopM

orpaKaer Hepap)&rlo Enacrefr" (Tponep M. Pearhcr[,tecKae reoptle ronKoBaHHq. C.142). C erofi
ToqKh 3peHhq paBHbrur{ no cure oKa3brBalorcc npaBoBbre HopMbl, nphMeHqeMbte e cyge6Hutx
peueHurrx, u vH4laBuayanbHbre HopMbrr co3AaBaeMbre B orr4x peueHhqx. M. Tponep yreepxga-
er, rlro c erofi ToqKH 3peHun KoHcrhryLlun, 3aKoHbr ra cyAe6Hurfi aKT, B Koropbtx gl4 <npaBoBble
TeKcrbr> norry{apr HcroJrKoBaHr4e, HMetor paBHyro ropl4Ar4irecKy}o crny, Vlepapxua cyuecrByer
TOJTbKO Mex.qy OpraHaMH ayreHTHuHOrO rorKOBaHUr, HO He MeXAyTOnKyeMbrMtl TeKc;ralv'u (Tpo-
nep M. flpo6neua ronKoBaHurr H reopur BepxoBeHcrBa KoHcrhryqhu. C. 177-180).
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AJ{TOHOB M. B. COBPEMEHHA' TEOPI4'I NPABA BO @PAHIII4I4

noBeAeHilF Apyroro nhqa 3a cqer HMeoulhxcF y nepBoro nfiqa BracrHblx pecypcoB

npHHlDKAeHns. Oarrnqecxu M' Tponep npilcoeAhHflerctl K Te3hcy aMephKaHcKhx

pearHcroB: npaBo 
"' io* "p"HHq 

Ha6noAarenq ecrb QOpri,ra ocyulecrBneHUF Bfla-

crH, a c rorlKH speHr4q yqacrHhKa - npe.B,cKa3aHr4e BOsMOXHOFO noBe.u,eHufl npaBo-

npuueHnrenef t '  ^  nanr / r rnr ,4aMe nocrMo-
l - | oAo6HagAeKoHcTpyK l - l u f l npaBaMoXeTHanoMHl4TbopaAhKa lh3MenoCTMo

AepHHGTcKt4x aBTopoB, Koropble orKa3blBaJlh"o p-"::^YllvlBarb npaBo KaK He3a-

encruuF HHcrpyueHr perynhpoBaHhtl noBeAeHhF nrogefi u He HaxoAil"^: '1?:""-:

HHqero,KpoMeHAeonoFhqecKoronpi lKpb|Tl4RQarrr recruxBnacTHb|XoTHoueHnu.
Kasaxocs 6u' cxoxoyro no3hllvllc 3aHhMaeru M' Tponup' rcoroputfi cBoAt/T Qarru-

qecKoecoAepxaHHenpaBoBblxcB' l3e ' '4MeXAyn}oAbMt4KBnacTHb|MoTHo[UeHhqM

H roBopHr o6 orcyrtJ* 
" 

np""e o6terrueHoro coAepxaHuF, HesaBhct/Moro or

co,qepxaHutl BoJI!'r *""*vt""inx cy6lerros' Ho 6pocurucn e 6esAny nocrMoAep-

HH3MaoHHepeluaeTccHnb|TaeTc' lcoxpaHhTb3anpaB-oM-,-3.HaqeHueHe3aBhci lMoro
-MoAanbHoroonepaTopaqe f l oBeqecKHxB3aHMooTHou leHn i l 'Hae rouny ruM.Tpo -

nepynpHXogHTc'crnoKHtsaTbrpai lnocrrTeXt4cXoAHblXnocb|noK,HaKoTopb|XoH
crpot4T CBOIO KOHqenUHIO npaBa' ^o^6nnrr .hAKTL4qecKO-

&rgM 'Tponepadp ra .4 rauec ragceo6oAaHeo3Ha tae rceo6oAu tQar r r sec rou '
nocKo ' | bKycyAbnpHTonKoBaHnhnpaBoBoroTeKcTacBF3aHMHoroqL l c f l eHHb |Mt4
cAepxKaMh (raprepnoro, HHcrnryqhoHarbHoro' i lAeororuqecKoro' AoKTphHafl b-

HOro h ,"o* nop"ilou1,--euu" ragero6 ocyqecrBneHhil:rKTa Boflt/t, HO TaKaq Bone

HeuSoj lHpoeaHa'oHaoFpaHi lqeHaeole i lApyruxopraHoB, '32 ' [ .nnroroqro6uto6l -
,lcHltrb MexaHH3M onpeAej]eHvrq Bo3MOXHOTo coAepxaH!4tl aKTOB TOnKOBaHhg t4'

craflo 6utu, ceo6o4y npaBonpuMeHureneil '  Tponep paspa6arueaer reoptlHO aKToB

apryMeHrar'"*oto?t"i'"'q"n'"' Ee npegver - il3yqeHL4e cnoco6a Bocnpot43Bo'D'-

cTBaTeXorpaHHqeHHfr , roroput , , tnoABepXeHaBTopaKTaayreHT, l t {HoroToIKoBaHUf l
np f i ( l op l4AhqecKo f rap rweHTaqHr )Bnonb3ynpnHFTorope lueHrn '33o roosHa . {a -
eT, t{To ecj.ll4 lB,nF .E,oCTHxeHHn onpeAeneHHofr e npaBe qeJIil HeT Apyroro cpeAcTBa'

KpoMe Toro, KoTopoe -nu5o cBq3aHo c sopvofi topt/A,4r{ecKoft apryveHtat\uu, nu6o

npeAcraBnnercfi no ueHuuefi Mepe Hahnyt{LllLlM B AaHHoM o6ulectee' To Ane Ao-

crhxeHhtl nan6onsuero PpHgrqecroro eQ$eKTa or aKTa ronKoBaHuq t,tHTepnpe-

Taropy cnegyer nprHsrb raKoe cpep'crBo Ha Boop)DKeHre' BnonHe BepoqrHo' qro

HHTepnpeTaTopHeoco3HaerAeficreheTaKoroapryMeHTaThBHoronoH)DKltleHrqylHe
npHMeHhr raKoe cpeAcrBg, HO B TaKOM Cnyr{ae oH He AocTurHeT Ceoei qenn nu6o

go"t"t""t ee c 6onuunMl't rpyAo3atparavtu'34

o' l-lQepcrraaHH AeMoHcrpupyer' 
tlro 3TI4 pacclDKAeHuF o npaBe ocHoBblBalcrcff

Ha AB)D( paqhoHanbHo-nparMaruqecKt4x AonyuleHuex' Koropble M' Tponep anp'4op-

HoBBoAHT" "uo tKoHL lenL lH to 'Bo -nepeu l x ' npeAnonarae rc t l ' u rocy6 te r rnpaBa
cnoco6eH cTpoHTb Kay3anbHyto Llenb MexAy aKTaMil TOJIKOBaHhF' apryMeHTaTUBHbl-

MhcAepXKaMVnHe6naronpvt ' tTHb|Mhnocj ]eAcTBhgMh,KoTopb|erpo3FTcy6uerry
Bc f i y l aenpeHe6pexeHhgST l4MhcAepXKaMt4 .Bo .e ropu tx ,ecn ,4cy6ue r ru t6onee
u j ] h M e H e e e g u n o o 6 p a s H o c n e A y t o T a K T a M a y r e H T h r { H o r o T o n K o B a H n F , T o c a M a
HopMa,coU. lacHoro ropo f rA6nxnoc IeAoBaTbaKryay [eHT ' l l lHo roTo ' lKoBaHhF '

32 Troper M. Pour une th6orie juridique de I 'Etat' P' 306'

33 lbid. P.3'14.
34 lbid.P.22.

pocctlticKhil ExEtor,Hl4K TEoPl4fi nPABA ir*e 4' 2011) I ss5



rpaeo u mo ilITTEPnPETAI-$4II

o6nagaer 3HaqeHheM, He3aBhCl4MblM oT cy6r'errneHoro MHeHnR Cy6lerroe' A ero

npHBoAHTKToMy,qloo ' | - |$epcvarrr rHa3blBaeT(HenpeoAonrMb|MylTpyAHocTf fMl4>
B MeTOAOfl OrHqecKytx ocH oBaH n FX H e Opean 14 cTh'l ecroil Teo ph 14 ToJl KOBaH h F'

3apaHee nbtTagcb HhBenhpoBaTb Bo3paxeHilC O6U{eNaeToF,onorilt{ecKoro njlaHa'

M. Tponep yxo.q,hr or ecceHllt4anhcrcKoro cnopa o np''lpoAe npaBa: O--i::ry:-

lQa-rHo noAqepKHBaeT, t{To ero Teopnc To,.lKoBaHug KacaeTcff oTAenbHb|X BonpocoB

TeopHil npaBa, Ho He npeTeHAyeT Ha CTaTyc MeTaTeopLlt4, rotoeofr Aarb oTBeTbl Ha

"", 
uonp,*u o6o Bcex cTopoHax npaBa. l-loerovy Bonpoc o cyu-lHocrh <<npaBa Bo-

o6u{e' M- Tponep oSxoAnr cropoHoft, npeAnot{uTaF roBop,lTb o npaBe B KoHKpeT.

nofr nOpr*arnaFlOii Cl,lCTeMe, B KOHKpeTHOft xt/SHeHHOfi CtATya11.nA u np4MeHhTenb-

HoKKoHXPgTHoHynoBeAeHqecKoMyar ry ' f l p r , rSToMoHpeuhTenbHoBo3paxaeT
npoTHBnepeHeceHHffBb.Bo.E,oB,KoTopbleoHAenaeTnphMeHhTelbHoKBonpocaM

_ TonKoBaHHs npaga, Ha Bclo o6.nacrs npaBa B LleIoM, ',a6o:a<oh peAyl<uho1t13M

6eccuucneFt" EOCT(oJTb{y npaBo, HOpt"r, TonKoBaHhe cyrs o6uerrbl c pa3HblM 3n',4-

cTeMOnorHLlecKHL H OHTOnoFHqecKh M CTarycoM'

B sro,rr oTHoUeHr,{n srpofrHufi pcA apryMeHroB, BblABl4raeMblx o' flsepcvaHHoM

npoTt4B <aHTUHaIF{HOFO> xapaKrepa pe"nr"trqecrofi TeopLlt4 TOflKOBaHhc, pas6rea-

ercq o6 arrnrpeayralr*oriHcTcKoe Bo3paxeHLle M. Tponepa: Heopeann3M He AOJIXeH

noHrMaTbc' |KaXHe3aF$cHMagHayqHaFTeopmffnpaBa;oTo-nonb|TKanphMeHhTb
KHeKoTopHMnpalc i la iecK} |MBonpocaMTeophLtnpaBai lKoHcTl lTy| - l t4oHHoronpaBa
HOBbre MeToEonoruqecxHe ycTaHoBKt4 l4 h3yilhTb Te npaBoBble 9BfleHl/.|9' KOTOpble He

HaXOA9T CBoe!-O O,6rsCnenuff B paMKaX TpaAh4l4OHHblx SKCn;1uKaTUBHbIX cxeM'35 HO'

KaK KpHTHqecKH nog.*ie{raeT o. flQepcrraaHH, t4 caMa HeopeaIhcTl4llecKaff KOHLIen-

que npereHgyer Ha craryc nayruofi Teophl4, oHa raKxe npeAflaraer cBoto Mero4o-

JlorHn Hccne"eoB€rHnH npaBoBbrx Renenlril, nphqeM M. Tponep He Aenaer oroBopoK

o ToM, qTO raKas r*eToAonorHe He npeTeHAyeT Ha yHhBepcanbnufi xaparrep'

Cs ro f iTGIK I I | 3peHHg 'GnopMeXAyo ' | . lQepcvaHHoMraM 'TponepoMqeM-To
HanoMHFrdeT epQ,QHeBeKoeue Ae6arbl MexAy yHrBepcanficTaMh h peanLlcTaMl4'

,I]Jrg nepeoro @epa npaBa npeAcTaBnfleT <caMoSaKoHHytoD (repvnrr KensseHa)

o6lac;-ru, HeKoe HcxqgHoe eAHHCTBO CnequQrvecroro o6ueKTa nO3HaHrF' KOTOpoe

ofiycno6Ju{B€reT 45HCTBO H He3aBhCtlMOcTb OcO6Ofi MeTOAonOrhh hccnerqgBaHhg
- 

aroro o6'rerra-.Qpn sroporo npaBo He cyulecrByer KaK e!'nHufi o6rerr nosHaHhq -

s |opacf lagpeTcHnauHoxecrBonpoqeccoa(rornee,sarroe) ;c)DKAeHhgoTaKylX
6aK-raxB€€fga KoHTeKCTyanbHbl n noSTOMy He Moryf npeTeHAOBaTb Ha yH'4BepcaJlb-

HOGrb- .EJlg O" l-t@pcri,raHHa CyqecrByeT yHuBepcansnufr cMblcjl npaBoBblx HopM'

roroptfi r*oxeT 6trru o6uapyxeH nyleM nphMeHeHHff yHuBepca,lbHblx MeTO,D'OB

TOflKOEaHHe U xoropuil MOXeT CnlDKl4Tb KphrepileM eepnQrararlufi clDKAeHilfi O npa-

ae. AJrq M, Tponepa cMbtcn npaBoBblx TeKGTOB He f BJltlerctl .d,aHHOCTblo, a npeA-

crasnrer cobofr pe3ynbrar cy6uerrrenbrx MucflhrerbHblx onepaquft, co!,epxaH'4e

xaxao* H3 KOTOpbtx yHrKaflbHo l'1 cBtlSaHO C pa3nhqHblM14, BCerAa yHklKaJlbHblMLl Ha-

6opaur,r Oarroe, oKaSaBlllUX BJll4FHhe Ha npoqecc MblulfleHilR npaBonpuMeHuTentl

B KOHKpeTHox Cyr.yatlHr. B Heroropoft creneHr 3AeCb cTaflKUBalOTcs uaccnqecrrfi

35 Orco.qa eHH[raHure M. TpOnepa r vrcropuqecKrM nprMepaM, qacToe o6pau-lenue r ron-

cr1.fry+roHHoUuctoiingpanqrar,r, CUJA,Aecrprau u Apyjl4.x cJpaH u hHrepec K Llcropt4tl B qefloM'

Cp.: La dimension fii"toriq"" d"'constitutionalisme' 
-Entretibn 

avec le Prof' Michel froper //

n6uisu Electr6nica de *istoria Constitucional. N 7. Septiembre 2006'

SSO I o;cr-oaxuKH nPABA (www.LAw-MEDlA.org)



AIITOHOBIYtB- CCIB

r,r rrccTxtlaccltqecxcli Oopaau HaIHHOFO 3HaHH9; HeGoBnageHHe HSHaqanbHblx Llc-

cngAoE€fieJlbcxro( ]c-raHoBoK (rptr-rgpraee HCTT4HHOCT]I' eeprQltt4upyeMocT, ' npn-

.{HHHOfr Can3|r} Hrpaer 6onuuyro ponb B pa3BHTt4H AaHHOTO cnopa' Xorq onhcutsatu

B llenoil cftop r{exEy M- Tponepou N o. [lQepcuanHoM KaK.qHCKyGCl4]O O Kjlaccu-

qecKotr| H fiocTxnaecfiqecxoM no.4xoAax K Hay{HoMy 3HaHHtO o npaBe 6stlo 6u He-

BepHo.neFiiHepeu'aeTc'|oTKa3aTbcqoTpflAanocrynaToBKlaccHqecKofrHayv-
norl parpronanbHoGTH H, AAxe nao6opol CTaBHT ceoefi sagaueil CKOHCTpyvlpOBaTb
-"rn|(i 

"'"p""e 
no o,6pa.sy sMnHpHitecxofr Hay<r. Bropoil He orpHuaer nflpparHcrh-

qec|oo( rireToAonofilqecKHxyGTaHOBOK t4 BOsMOXHOCTeil uHoroQarropHoro aHafivsa

npa.eoeoil gefr crsrrel bH oGTh.

M. Tponep AenaeT HeFaTl,lBHble BblBoAbl oTHoChTeIbHo Bo3MOXHOCTI4 <nogflLlHHO

HgtHoFOr (e cuucne ycTaHOBOK KflacchqecKoft nayunofr pallhoHanbHocTh) 3HaHilfl

o np"t.. Taxoro 3HaHil;, no ero y6exAeHrlo, 6utru He Moxer' T" 
i?:l-"ily:^11:^11

o6u{e3Ha,{hMocTb BbtcKasbtBaH4g o npaBe, Ha KoTopblx cTpoLlTcq ToT Vnv hHou npa-

eoeo i l nopFAoK(npaeoecTbcnpaBeMhBocTb 'npaBoecTbcy | cTeMaHopM,HopMa
eCTb npaBhno noBeAeHVfrr1'f. n.), He fiBJltrgTctl Hayr{HblMh no;loxeHhsMt/' KOTOpble

MOFnt4 6bt 6srrs gorasaHbt nph ucnojlb3OBaHHil CTporo Hayr{Horo hHcTpyMeHTaphF

lno.q.u*ou"rv tv1. Tponbp noHuMaer MeroAbt eMnhphqecKux HayK). M. Tponep npr-

gblBaer orKa3arbGq or hAeonoruqecKhx vn$oa o npaBe, or onucaHhq npaBa qepe3

BblcKa3btBaHhfl iopr4cToB O npaBe B nonb3y peanbHoft KapTt/Hbl npaBoBoro 6uttrn,

rge geilcret4TeflbHocTb, topLlArr.|ecKaA ClAna, o6qsarenuHocTb npaBa il3MepFloTCF

B CreneHr{ ux Qarrnrecroi oQQeKTLIBHOCTT{ AJIff AaHHOTO npaBoBoro nopsAra' Ha-

yKa o npaBe npusBaHa He onpaBAarb oror npaaoeofi nopeAoK' 
"'"y11t:::"^lii:,Y'

KaKUM OH npeAcTaeT B TeX peanbHblxAaHHOGTtlx' c KoTOpblMh hMeloTAejlo topmctbt'36

CpeAra sThx AaHHocreft Her reKcroB 3aKoHoB, nocKonbKy reKcr caM no ce6e He

hMeer npaeoeofi sHaqhMocru Ao aKTa ronKoBaHhF, B KoropoM 6yger BblflBfleH el-o

cMbtcjl. Kar 6urno noKa3aHo Bblule, M. Tponep noHvlMaeT TOflKOBaHL{e He KaK il3-

BJleqeHhe cMblCIa, a LIMeHHO KaK COSAaHhe ]Op|/lAtlqeCKOrO 3HalleHil9 TeKCTa' ECnH'

cKaXeM, B pe3ynbTaTe ToJlKoBaHil'l l4HTepnpeTaTop npNAeT K Bb|BoAy o ToM, qTo.E'aH.

nui rerct )DKe AaBHo yrpariln cvny v 6onee He onpe4enner BflacrHo noBe4eHhe

n'cAet, TO pa.cMaTprruio rerC- TaKOTO saKOHa B KaLlecTBe Ha69pa npaBOBblX HopM

""i 
n" MoxeM. h Hao6opor, ecnu $opvaflbHo orMeHeHHbtfi saroH npoAonxaer pe-

arbHo onpeAelgTb noBeAeHLle nlcAei n oco6eHHO peLUeHhF npaBonphMeHilTeJlb-

Hblx opraHoB, TO y Hac HeT ocHoeaHilfr oTpMqaTb 3a TaKUM SaKOHOM tOpu4nvecrcoil

chnbl B cMbrcre chnbl, peanbHo enhqloqeil Ha npeAcraBfleHhe cy6beKToB npaBa

H OpraHoB TOJ]KOBaHilR npaBa Ll 3a cr{eT STOFO CBF3bteaoule[ hx noBeAeHile'

.qpyrof, 6onee noKa3arellbHufi npnvep - 3To cnryauhe' KorAa KoHcrrry-

qroHnuril cyA B MoThBt/poBo..lHoil qacTh cBoero peueHhg BblcKa3HBaeT MHeHue

o roM, .{ro Heruft 3aKoH FBnqercfl HeKoHcrhryqhoHHblM! He .s,enatl raKoro BblBoAa

36 *Hayxa o npaBe B KaqecTBe nay,{Hofi Al4cl-lHnflHHbl .4onxHa orpaH}rquru ce6R no3HaHHeM

GBOero o6lerra. l4Ht tMH CnOBaMh, oHa gonxHa nb1TaTbcc nq3HaBaTb Jll'lg1b no3HaBaeuoe' Ee

AefgrBLfrenbHbtM npegMeTOM qB.ntleTCH npaBo KaK OHO eGTb, a He KAKHM OnO EOnXanO 6UrrU'

oroeopxa o Heno3HaBaeMoGTl4 npe,qnonaraeT 3anpeT l|06oro I/t3MeHeHHg no3HaBaeMoro

npegl,eTaoTHMeHhHayKH,nocKo'|bq/no3HaBaTbMoxHoTo.,IbKoTo'qToecTb,SToo3e|a€eT'
(fTo Ta.qoKrpHHa, KOTOpag BG3bMeTGt 3,a onnc€lHHe EpJDKeHCT.BOBaFfig' 6rg'eT noB'HHi+a B Ca'hlOM

TnKKoM BuAe ,ro*u"nl*"*J - ona 6yAer Bp4e?a'b c=.*iox€'sll'tl 3? pe3ytlbTar rayctmo

;;A;*" nn" lTroper M- Pour une d6orie ludirique de I'EiaL P' 35)'

poccr4*c:cr* Ei6qIiii/tK]=FA{ -Dig 1d!r 7-:'



IIPABO 14 trO 'G{TEPIIPE'IAUI4I4

B pesonnrllBHo* qacru pe[xeHrq. Sygyrnr npaBonpvweltArefit ct{HTarb ce6q ceq-
3aHHbrMH nOSnquefr, BbrpaKeHHofr e irroTlaaupoeoqHoft qacTLl pe[ueHhff KoHcTilryqH-
oHHoro cyAa, - oro HcKntotruTelbHo Bonpoc Qarta, T. e. nparMarhllecKoro pacqera

Htaxecrosu{rx cygefr, Koropue nphMyr vnu He npfiMyr Bo BHhMaHhe MHeHhe KoH-
crhryqnoHHux cy4efr B 3aBncr4Mocrh or olleHKh Bo3MoxHocrl4 orMeHbt hx peuleHLlc

BuuecrosuluM cyAoM H3-3a pacxoxAeHr4e c npaBosoil nosrtlll4eil roncrNryquoH-
Hux cy4efr. Ecnu nnxecroeu-tile cyAbh nprMyr MHeHue cygeil KoHcrilryUhoHHoro
cyg3 B KaqecrBe pyxoBogcrBa xAeilcrahn h npeKparer npilMeHnrb saKoH no npLltltl-
He ero HeKoHsrHryt4HoHHocrH (xorn 6u geilcreynulhe npaBoBble HopMbl n He cBtl-
sbJBaflH npaBonpuMenrteneil npaBoBbtMr nosk1t-ll4RMl4 KoHcruryLliloHHoro cyga), ro
Ha gguKe Heopeanilcruqecxofi TeophH TolKoBaHun oro 6yAer ogHaqarb, t{To KoHcrl4-
ry4roHnufi cyg nyreM ayreHTutlHoro ucroflKoBaHhF npaBoBoro reKcra onpep,enun
eFo cMbrcJI. 3ra crryaqus c ro!.tKh gpeHhc oMnilphqecrofi Hayru o npaBe HNLIeM
He oTJrHqaeTcR oT roil, xorga KpHgTrryquonnui CyA npffMO B pe3onoTtieuofr qacrh

peLileHHq o6tsanser saKoH HeKoHcrhryqhoHHbrM. B o6ottx cnyqagx Mbt LlMeeM oALIH
l,f ror xe Ha6op $arroe: aKT TorKoBaHilF, BblqBfinnuJuh 3HaqeHhe reKcra 3aKoHa,
rr1rgcrBo cBq3aHHocn4 Hnxecroqulrx cygeil 3Tt1M aKToM TonKoBaHhfl, Qarr corflaco-
BaHHg nOBeEeHHtt CO SHaqeFrheM, nphAaHHblM KoHcTl4ryrlLlOHHblM14 CyAbnMil LtCTon-
KoBaHHoMy npaBoBoMy reKcry. Pasnt{,{he flrub B xapaKTepe Mort4BoB - B nepBoM
cnlqae cygbr cBq3aHbr nparMaruqecKLtMl4 coo6paxeHVAMV, Bo BTopoM oHl4 Moryr
cqnTarb ce6s ceceaHHbtMh crporr4Mt4 HopMarilBHbtMil npaBtlt laun.3T Ho ero pas-

rHilne MorhBoB M. Tponep cqhraer BTopocreneHHbrM h He3HaquMbtM Anff a+anv3a
MexaHu3Ma Aefr creus npaBa.38

TexcryantHag Heonpe,4eneHHocra, HanounhM o roM, t{To Krtoi{eBblM Atltl
HeopeafihcrNqecroft Mo.qenh rorKoBaHr4n npaBa qBrffercg ro, tlro npaeoeofr rexcr
(saxoH 14 Ap.) h3HaqarbHo He Hecer HLrKaKoro 3HaLreHHe. O6uerrheHoe 3HaqeHre or-
pHqaeTcF no hSJIoxeHHblM Bbtlue uornaarrr, a ro cy6lerrr4BHoe SHaqeH14e, KoTopoe
B gaKoH BKnaAblBann eFo aBTopbt, He FBrnercq o6qguteatou{tlM, toptlAt4ltecKr4 gHa-
r{hMbrM H He cBg3brBaer cyAbro uln nn6oe Apyroe nhqo nph roJIKoBaHilu reKcra.3e
3aroHur Moryr ocraBarbcn MeprBopoxAeHHbtM!4, ecflH He nonyqaor npil3HaHne
H npuMeHeHrn (e repnauHof lorr4h M. Tponepa -  <LlcronKoeaHrqr)  B ToM npaBoBoM
nopnAKe, Anq Koroporo oH14 6urnr cos.s,anu. Taras MeprBopox.u,eHHocrb o3Haqael
qro reKcr 3aKoHa o6uerrov rorKoBaHhq raK h He cran, v Ha ero ocHoBe He 6utnr

37 O,qHa<o il oro He o6Rsarerulro. Kar y6eAurelrbHo noKa3brBaer M. Tponep, KoHcrhry-
r lr , loHHbre cyAbr MoryT rerrco npn6eTaTb K cBepxKoHcrHryquoHHblM npuHurnau (ne co.4ep-
xauluMcq .qaxe B cavofi KoHcruryLlun) 4nn rolroeaHun KaK o6ut..tFtux 3aKoHoB, tar r cavoil
KoHcruryt-{t4u (Tponep M. l lpo6nerva rorKoBaH[n ta Teopufl  BepxoBeHcrBa KoHcrhryuhH).
l-oeopn o6 ynorr,tnxyroi pa6ore a pyccKoM'nepeBoAe, nonyrHo orMernM, qro nepeBo,qrepMhHa

"supral\galite constitutionel/e, rar (BepxoBeHcrBo KoHcrnryquH> Bbtxoraull,teaet ocl-losHofi
cMbtcl eroft pa6orut, nocBnu{eHHoi npo6ren,laruKe uMeHHo cBepxKoHcruryuuoHHbtx npHH-
LlunoB, 14 nBHo oruh6o.{eH.

38 Cu. o6 erov: Tponep M. flpo6leuarolKoBaHuq H Teophq BepxoBeHcrBa KoHcruryuutt. -

Cr,r. raxxe: Troper M. Les effets du contrOle de constitutionnalit6 des lois sur le droit matEriel //
M6langes PaulAmselek. Bruxel les, 2005. P. 751-768.

3s Hanpuuep, KoHcrr4ryqnfi paccMarphBaercc M. Tponepov He KaK coBoKynHocrb HopM,
a KaK! c oAnoil cropoHbr, coBoKynHocru cy6uerrueHbrx 3HaqeHufi (raAearunufi acnerr), a c

rpyrof - $arrrvecKge cxcreMa Bsar4MHbrx oruoureHrfi opraHoB e.nacrv (Troper M. Pour une
th6orie judiri_que de I'Etat. P 314).

=igO.qHHKH fIPABA (r.rww.lA\{-t,tEOtl.org)



AHTOHOBTv{-8. COBP

cosAaHblnpaBoBbleHOpMbl ,T 'e 'onpe! ,e f ieHHblenpaBHnaonpeAeneHHOFOAOJIX-
HOro noBeAeHrff. flosToMy o6beKToM 3HaHre Anq HayKt4 O npaBe raKofr TeKCT Bbl-

crynarb He 6yAer'
Hrar, npaeoBbte TeKcTbt FBflt lhcTcg HeonpeAetleHHblMH, hX HopMaThBHOe 3Ha-

r{eHue yCTaHaBnHBaeTCq TOJIbKO B pe3ynbTaTe hX OpraHrqeCKOrO/ayfeHThLlHOrO

ToflKoBaHur. cne*oearerbHo, TonKoBaHhe ecrb cBo6oAHblft ]oprAilqecKuil aKT' Ko-

Topbtr Moxer hMerb nlo6oe coAepxaHre' HayKa o npaBe He MOXer onpeAengTb

HanpaBfleHue TonKoBaHilq, nocKoJlbKy 1/MeHHO TOflKOBaHhe co3AaeT HOpMy npaBa'

EgilHCreeHHOe OrpaHht{eHlle Ha npaBOMOrll'le TOnKOBaTb TeKCTbl - 9TO TO' KOTOpOe

pacnpocrpaHqeTct lHano6yoBracrb,T 'e 'oaKrt lqecKhe-cAepxKl4 'CO3AaBaeMble

ApyrhMhBnacTFMLl .TonroearenbTeKcTa]opLlAhqecKHcBo6oAeHBToMcMb|c j ]e,qTo
HeT HLIKaKOTO npaBnna, KOTOpOe HaBg3blBan6 6u evy Bbl6op MeXAy AOnycTt'4MblM14

peueHi l f lMt , lnphocyqecTBf leHhLlaKTaTonKoBaHi l f f .HoAaXeecnr6utraroenpaBu.
no cyulecTBOBaIO B paMKax HeKoero npaBoBOrO TeKCTa' oToT TeKCT H\DKHO 6uno 6u'

t4cToJIKOBarb, HaAejlUTb 3HaqeHheM'

f1o cpaeHeH nlo c nocrynaraMh coqilonorutqecKoft ]opilcn pyAeHllt4 t/' ophru Hafl b-

HOCTb no.hl-lt4k1 M. Tponepa saKnoqaerctl B Te3hce o roM' HTO OnpeAeneHre 3Ha-

qeHilq HeKOSFO TeKCTa (HageneHue TeKCTa OptlAl4LleCKvl.M 3HaqeHileM) npOhCXO-

A u T H e B n p o l l e c c e p e a f i b H o r o n p a B o B o r o o 6 u ] e H h g c y 6 b e K T o B , a n p n B f l a c T H o M
TOflKOBaHhLt TeKoTOB npaBa. Hoptrrtst'noBeAeHUg He BblBoAqTcA HtA lAg $arcrrvecrux

orHorxeHhf , HV A3 nannqHofi crpyrcrypbl coqranbHoro 6blrt'4fl' n' 
1" -1T?.T:,y:l-

HocTe ipa3BnTMqo6qecTBeHHof rX rsHh .Hop tvs t cyTbpe3ynbTaTb |Mb |cneHHohpe-
*on",py*q,r eoo6paxaeMoro cMb|cna npaBoBblx TeKcToB, T. e. Toro cMb|cna' KoTo-

puil npoequpyercn t4HTepnperaropoM Ha reKcr 3aKoHa u roroputfr npegnonaraercn

hMMaHeHTHbtM eroMy TeKCry. f lpn erov co6creeHHO npaBoBble HOpMbl co3AanTctl

ne n|o6utvtt JlhqaMh, a rojlbKo reMh opraHaMh' Koropble B AaHHoM npaBonopffAKe

Moryr cBgsbtBaTb co cBohMLl peueHhcMt4 BIacTHOe npilHlDKAeHUe (topt'tgt',t'lecKlle

nocreAcTBl,lF) h peueHuF KOTOpblx He noMexaT AanuHefiuleMy ocnapulBanr'rn (o6-

naAanqlre cvnoil res iudicata;. B erov cMblcjle oco6y0 3HaqhMocrb o6peraer Bo-

npoc o BHAax ToJlKoBaHhtl;

& rqM.TponepaherocTopoHHl4KoBnpaBoBaFchcTeMao6u{ec rea3hXAeTcqHe
Ha3aiqaHHb|XBnaCTHb|MHopraHaMi lHopMaXi lAaXeHeHaFHnoTeruqecrof tocHoB-
Hoil nopue, a Ha eAhHoM npoqTeHhh, noHhMaH!4t4, TonKoBaguu o6ulrx AJlfl AaHHoro

o6qegrBa TeKcToB; HHblMy,l cfloBaMh, Ha aKTaX ToJ.lKoBaHNfl. Hopua rar raroeaR (xar

BJIacTHoenoBe, IeHHe,cB' |3blBa0u{eenoBeAeHheL|eIoBeKac}ophA' |L |ecKhMHno-
c'leACTBHflMn) nonalnercF Jlhlllb nocjle BblFBfleHhq cMblcna Toro nJIh l/Horo TeKCTa

Bnpo4eGceaFeHTHr{HoroToIKoBaH|AA,.f.e.TaKoroTo'|KoBaHH'l,KoTopoecqilTaeTcg
B AaHHoM np""oto* nopn.4Ke o6ssuteatou-ll4M ApyrHX cy6uerroe' He'nssn He saMe-

rHTb, .,ro s*ecb M:'Tp;; iop"".qo 6nuxe r iHrnyrftcroil roHuenqnr cy4e6Horo

npeqeAeHTa'r{eMKcTporoAeAyKTytBhcTcxofrrAeeHopMb|npaBa,ReJlc|ouleficqra-
HoHnqecxoil Anr KoHTr4HeHTanbHoro nprcra'4

!e 3ro He e nocneE,Hroro oqepe.Ilb t,toxer 6uru o6lRcHeHOrev, uro M' Tponep AoIroe BpeMtl

3aH!.r*aflc' nccne-qoBaHvrsMq no tacropnu aMephKaHcKoro KoHcrrryunoHarlr3Ma' BnPorgu'

no rn,re'n.) opaHqFcKoro reoperiKa, gorcrp4ia npeue5,eHTa OTH1OAb He t{}DKAa u K9HTTHeH-

rdrfbH'M cncre*a* ;d;,;;;;;"# OplHqr,lrl icp': Gnegorczyk C', Troper M' Precedent

h France ll rnterpretiSg ftcedents' A cotp"Eli"" Stuov / ;q: I 
Maccormick' R' S' Sum-

rBefs- Dartrnourr, erte?ihrt,1-gs7- p. 103 ft.). B eron acFeKre npouecc HopMorBopqecrBa

pocct4xcKnr EKEToAHI4K TEoPHH nPABA 1xs +' zorr I I sss
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3ru regrcut C Heo6XOALlMocTbH3 Be4yr K BblBoAaM o HecBfl3aHHoCTl4 cy4bl'1 Hop-

MaMh npaBa h B qenoM HesaBilctlMocTt/ CyAei B paMKax rocyAap6TBeHHof MaUh-

Hbl.41 Be.Eb HMeHHo K TaKoMy nph3HaHho a6conlorHoil cygeficrofi cao6oArt, B nphH-

qune, npLlBoAt/r peanucTl4qecKatl reophR M. Tponepa, KoTopatl nblTaercg nphAaTb

HoBOe HanpaB; eH Ll e cQopMl/ poBaH HoMy npaBOBoil AorMaTH Koil KaH oHy M bl Ul eH hs

lopr4cToB,42 Ho, KaK nOKa3aHo Bblule, caM M. Tponep He pficKyer AetaTb KpailHLlx

BbtBop,OB t4s CBoeft Teophtl, ocTaBJlflF HeKOTopue CAepXKl4 Anq cy.qe6Horo npot13-

Bona. C oAHoi cropoHbl, 3To apryMeHraruBHoe noH\DKAeHfie, c Apyroil - npLlpoAa

ayreHTLlr{Hol-o TonKoBaHhfl , peSytlbTaTH KoTOpOTO CBtl3blBatoT p,pyrhx yqacTHt4KOB

npaeoaoro o6uleHfiff t4 ynopffAorll/Baor oro o6uleHhe 3a cqer npuha+Vn 3HaL{eHt4f

npaBoBblM TeKCTaM.
M. Tponep comaulaeTcH, r{To c noMoulb}o MeTOAOB CeMaHTL4Kl,l, II|OTVKVI, JIVHrBV-

crl4K6 MoxHo o6HaplDKhrb 3HaqeHile npaBoBoro BbtcKa3btBaHfis. f lpaBoBeAbl, hcptlcrbl-

npaKTLlKtl, npocrble o6btBaTenil h nO6ble Apyrue nloAl,l Moryr pacclDKAaTb o cMblctle,

XapaKrepe, sHaqeHrr4 npaBoBblx HopM. MHeHilq n1gAeft Moryl coBnagaTb, Ho Aaxe

ecfln npe4,no;oxhTb ThnoTeTr4qecKyro Curyaqulo, Korga Bce 6e3 hcKIrolteHhF nrcAu Ao-

crtrnt 6ut cornacrs no Bonpocy o co,D,epxaHzir,a TofA vnl vHoil HopMbl (raroro B Aef -

CTBrTenbHOCTt4, KaK yBepeH M. TpOnep, 6Uru He MOXeT), TO l,l TaKOe COrtlaC,4e He 9B-

Jlq;tocb 6ut gorasare1rbcrBoM TeKcryalrbHofi onpegeneHHocrt/ l , c'far'o 6utru, ua-nr'lilR

HopMbt B oroM TeKcre. Bo-nepeutx, TaKoe gHaqeHile <onpe.Eeflgercq) TorbKo B MoMeHT

hcToIKOBaHUfl TeKCTa, a He paHbllle, a Bo-BTOpblx' MHeHilfl oTAelbHblx tlt'lq He Moryl

BbtqBt4Tb o693btBa1culr4il Apyrux nv\(tA B oroM orHoueHLll,4 !opl,4At4L{ecKr4fr) cMblcn npa-

BoBbtx ycTaHoBneHyfr. B n\rqLUeM cnyqae MoxeT o6pasoBaTbcq ncilxo.norrLtecKatl cBtl-

saHHocrb, rge B cBoHX npeAcTaBJIeHtltlX oAHl.4 ylacTHLlKh npaBoBoro o6UleHuF 6yAyr
r{yBcrBoBarb ce6q cBe3aHHbrMH rt}DKrlMr MHeHnFMr4 tAnA xe 6ygyr rcnutrblBarb y6ex-

AeHHocTb B caMooqeBugHgcTt4 3HaqeHiltl TeKcTa, 6yAyr eocnpilHilMaTb cKgHcrpyklpo-

BaHHOe /lMV (vIlvl HHblMH JlHqaMu) 3HaqeHHe KaK O6beKrLlBHOe'

Ayreuruuuoe ronKoBaHwe. 1rv cy6beKTHBHo BbttlBreHHble <uHAt4BLlAyaJIbHble>

cMblc1tu ne 6\.gyr fopxguqecKn o6q3brBaoulr4Mtl - TaKoBblMV o{l/ '  craHoBffTc9'

TOJIbKO eCIH Bbrf;B,.teHbl KoMneTeHTHbrMh OpraHaMfi, OCyUIeoTBJIFIOU-11,4M14 BnaCTHblil

ssr6op Mexjfy hu-{o)KecrBoM cMblctoB. lzlveuHo raKoe roflKoBaHfie - ayteHTtlt{Hoe

B CMtrCIe, OnHCaHHOh{ e "LlUCrOi Teophll npaBa> KenUgeHa, - CO3AaeT HOpMy; [O

aKTa TOnKOBaHHH ClitqecTByloT TOfibKO BbtcKa3brBaHhtl, HaAeJleHHble MHOXeCTBOM

c:ligiJgaeTgf; ts pa\r<ax He AegyKTl,lBHOi, a trHAyKrneHOi uOgenh - BCe npaBo OKa3blBaeTCc

tipo.$xror.t HHTe,-i--ie!fi]ranionofi peroncrpyKt-Iril4 3HaqeHt4tl npaBoBblx reKcroB: <l looroMy aKT

ai-reHTM.ii-ioro To,-TKoEaN-.{iis ecTb onepauhg no co3AaHLl}O npaBa He TOJIbKO nOTOMy, qTO TaKOfr

aKT FE;1FSTGF qagTb€ ltpgr lecca CO3.qaHuq HuXeCTOtu{ei HOptulut, HO h oCO6eHHo nOToMy, qTO

lcrcr a;<r onpe-r,exFex..s.g!aer HnH 
'tgoccosAaer" BblLuecroqulyto HopMy> (Troper M' Pour une

'rh€orie jr-rridique Ce I'Eiai. P. 304).
!: Cr.l. rprri-a,lry raKoro noH!4MaHHq npoueAypHoi HesaehcLlvocrt4 GyAet KaK TBopuoB

cBoer'1 Korrnere6qr-: Brunet P. Michel Troperet-lb "th6orie" g6nerale de l'Etat. Etat general

d't-rne thOorie , 
j Droits. 2003. N 37. P,87 fi.

!2 Cu. rynrr,rry raKoil nosHrluv v ee 3aulury B Ar4cKycchH MexAy Muueler"l Tponepor.t
Ir laHxeru liou.,a*, Lochak D. La doctrine sous Vichy ou les me^s-lveltures du positivisrne

Les' usages sociaux du droit / Publications du CURAPP. Paris, 1989; Troper M' La Cocrire e:

le posifirtsnre {A propos d'un article de Daniele Lochak) // lbid';.Lochak D- la neu:ral-e i3 13

Ccgnraiique juiiOiqub: mythe ou realite //Th$orie du droit et science / di1 P Arnse ex' Pa-;

iSfu; J-,,opei,tl. frife science et dogmatique, la voie 6foite de la neutrali'ie,li lbid.
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AHTOHOB M. B, COBPEMEHH AATEOPVTE IIPABA BO @PAHIII4I4

cMblcnoB; coSAaHile HOpMbl, no Tponepy, osHaqaer He qro HHoe, KaK onperqefie-
H L4e OphAt4qecKoro 3 HaqeH 14 c BblcKas bl BaH L1q. ero h p,eMoH cTpr4pyeT OpylAl4qecKae
npaKThKa, rAe HepeAKvl cttryawvr KorAa opucrbt o6HaplDKrBaor pa3nu'.tHbte, He-
pe.u,Ko npoTl4Bopei{aqt4e ro,pyr Apyry cMblcnbl B oAHoM 14 ToM Xe npaBoBoM TeKcTe.
BepHutw oKa3blBaercg Tor cMbrcn, Koropbril BbrqBneH opraHoM (cy.qov, penurvos-
HblM aBTOpt4TerOM n r. n.), ynonHoMor.teHHbtM B.qaHHOM nOpFAKe rqaBarb o6csurea-
rcu.lee Apyrilx nHLl ronKoBaHfie npaBa; oror cMbtcJt 6yger rofi nopvrofi, cornacno
roropofr B AaHHoM npaBoBoM nopFAKe 6y4er pasper.xeH cnop.

Paccyx4eu u n npaKTkr Kyloul4x lopr4croB ( rn n yrenux- n paBoBeAoe ) rarxe Moryr
6utru o6osHaqeHbr KaK ronKoBaHr4e; B repMuHoJroruu M. Tponepa - gro (AoKrpLr-
Ha.nbHoe rorKoBaHhe". Ho pesynbrarbr noAo6Horo rolKoBaHhq He cnoco6HU eee6rm
B npaBonopeAoK lopt/.qfiqecKil sHaqhMbre (o6aa4arou1fie o6qsurearoulefr curnofr)sHa-
t{eHLlg. Taroi Bo3MoxHocrbo HaAereHbt rolbKo re fiLtl la, Koropbte ocyulecrBnqtor
ayTeHTht{HOe TOnKOBaHfie; ,qoKTpt4HaIbHOe TOIKOBaHL4e CO3AaBaTb HOpMbt npaBa
(e cruucne peanilcrl, lqecroi uxonut) ne cnoco6Ho, nocKorbry o6HapyoxilBaer roflb-
Ko t{acrHble MHeHI4F ltogeil o npaBe, l ' loerovy aKTbt AoKTpilHarbHoro rolKoBaHufl He
6ylyr uMerb opr,lAhr{ecKoro 3HaqeHr4n (ea ucutoqeHreM cryr.taeB, KorAa npaBoBaq
r0,oKTpr,4Ha caMa paccMaTphBaercff KaK hcrorlHtrr npaea).

AyreHr4lnuM B AaHHoM KoHTeKcre 6y.qer raKoe roflKoBaHile, Koropoe cnoco6Ho
(npou3BoAr4Tb tophr,t4l{ecKhe cneAcrBnq B npaBoeofr cficreMe> il Koropoe He Mo-
xer 6utrs npeoAoneHo aKToM ToJtKoBaHhs co cropoHbt Apyroro opraHa,43 r. e. 6urru
npilsHaHHblM B Kar{ecrBe npuAt4t{ecrfi o6qesrea}oulero. B raqecree nphMepa MoxHo
npLlBecr4 peueHilg BepxoBHbtx cy.[,oB, Koropbte BocnphHt4Maorcfl e Ka,JecrBe o6s-
sarenbHbtx BceMH (r.nr 6oluu.rrHcreov) yqacrHrlKaMu npaBoBoro o6u4eHrn B AaH-
HoM coL{LlyMe (npaeonopn4re).a 3HaqeHre (cvurcn) npaeoaofr HopMbt noFBnqercq
B pesynbTaTe Boreh3bgBneHhg aBTopa aKTa ToJIKOBaHtAA - OTO npeAnucaHile Toro,
KaK AonxHo ce6q eecr!4 B onpe4efleuHofi cnryaqvu. B AaHHoM acneKre ayreHTLtrt-
HOe TOJIKOBaHHe npaBa cocTor4T B npilAaHUU npaBOBOMy TeKCTy HeKoero 3HaqeHuff,
KOTOpOe 6yger cBq3HBarb Apyrhe opraHbt nph ero npr4MeHeHfii l . Pe,lu u4er He o6
LAHAUBtAEyaJi'bHblx HopMax, Koropbre B KoHllenqhfi KersgeHa qBlelt4cb KoHKperhsa-
qnefr  o6u1nx HopM Ha ypoBHe npaBonphMeHeHr4q (Hanpr4Mep,  cy4e6Hure peueHhf l
KaK hHAHBHAyanbHbre Hoprvrsl), a o co3AaHuu o6u1ux HopM. Kar nuuter M. Tponep,

4s Cl'tucl BHpaKeHHF <ayreHTr4qHoe rorKoBaHhe> 3Aecb coBepueHHo He coorBercrByer
ToMy, t{To noA HHM o6uqHo noHilMaercq B oreqecrBeHHoi npaeoeoil teopuu (TolKoBaHile co
cropoHbr Hs4aBulHX HopMbl opraHoe).

4 M. Tpo_nep raK Ao KoHqa h He o6uqcHqel noqeMy HopMbr npaBa BocnphHr4Maprcn
B KaqecrBe o6uleo6nsarel lbHbtx, KaK TaKoe o4Hoo6pasHoe Bocnptanrre ycraHaBJI14Baercq
H qepe3 wo eepu@rqHpyercc. 9ro ecru Bonpoc Qarra, anphopHo nocrynHpyeMoro B paMKax
sMnHpHqecKofr <oHqenqvr. He4apov M. Tponep roBoprlr:  .Kaxercs, r{ro ecr6 Mbr MoxeM
hs6exarb XaP46au - HayKh o npaBe, nonuvaevofi KaK HayKr o AorxeHcrBoBaHHH, ro roribKo
rqnc roro, 'rro6u nonacru r Cqrlle - gMnr4pr4qecroi nayre, lnurennofi eccxoi cneqH@Nru
H HeorJlhqhMofi or coquonorvt >> (Troper M. Ross, Kelsen et la validit6. P. 57). Y'+exuFL siti;tr
BblxoA t4s erofi .qhneMMbt e rou, uro6ur paccMarpuBarb HeKyto HopMy rar gefrcrsllret'>Fryo"
ecJlH oHa npHHagtlexur K npaBoBoMy nopq4Ky. Ora nprana,4ne)KHocrb ycraHaBrg3ae;cs ni
rovy oco6or',ry 3HaqeHuro, KoropbtM Ha^eJIeHa AaHHaF HOpMa: TaKoe 3HaqeHHe :p-/;aetci
HopMe qepe3 aKT ayreHTuqHoro rorKoBaHr4q (lbid.). 3ror crpoi apry\renroB, B caoic cF{eE€3.
craHoBr4Tctl oAHl4M He o6rerroe KpvrvKr co cropoHbr O. t-iQepcuaina sa eFo qtrFKri:HpH3,cro-
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<Heooxo.B,l4Mo yrBepxgaTb, HTo ayTeHTHr.rHoe ToIKoBaHhe f;BIf,eTcq TBoprloM He LlH-
AHBHAyanbHbrx,  a o6ul r4x HopM>,45

3Aecs BosHr, l  Kaer reoper i lqecKan n po6neMa nepBr lqH oro 06ocH oBaH H F KoMne-
TeHI-lt4H. C oAuofr cTopoHbt, ocylqecTBnsrcu\tt i l  ayTeHTLilrHoe TorKoBaHLle opFaH He
f iBr f lercf f  cBq3aHHbrM gaKoHoAaref lbHbtMt{  npaBononoxeHf inMh (npaeossrv14 Bbr-
cKa3b!BaHhf lvn) ,  nocro lbKy oH14 nora (go ayreHTr l r {Horo ToJrKoBaNNn) ne o6la.n,ator
ppr4f i , r4qecKn o6gsuteaou- l l4M 3Hai{eHNeM; cooTBeTcTBeHHo, AaHHbt i l  opraH MoxeT
3Krall,b{Barb B Hhx fi ic6o* cvurcr. C apyrofi cropoHbr, raroil op[aH paccMarpLlBa-
3T3n KaK KOMneTeHTHStf i ,  yhpaAOMOrleHHbtf i  Ha ayTeHTr i l lHOe TOJ]KOBaHf ie,  a raKoe
-3a=cl , ' ror i ; le  Heub3F BbtBecTkl  t /Hat le,  KaK h3 HopMbl  npaBa,  KoTopaq npeAlxecTBy-
3r :;3r,aH;1i3 ;a ief,TeflbHocl/ SToTo opraHa. Ka3anocb 6bt, TeopLlq oKa3brBaeTctl
3 -accqH3:. ,  Kp: \ ' i ' t '  i t ,oKa3btBaHVA, Ho 3Aecb M. Tponep AenaeT AocTaToHHo Heop-
- ; ' i :aBH>l ; - l  - . l ia ; :  -C3! ,naraeT paCCMaTpi lBaTb BCe npaBoBble nOtOXOHfig,  BKf lOqaq
, '  ,3 ,  K3:Cpse O:3. . 'arbHO Cn)DKaT OCHOBaHheM.U,nF CO3AaHrg BJTaCTHbTX OpTaHOB,
;i ' i l :r; KaK oaKT;1r33(,1;": i,{aTephan ltrn9 co3AaHus HopM npaBa aBTopaMil aKToB ay-
Ter lT; . r r ic ; -o rc ;K3=a-; ' ; .  3ro osHaqael  t l ro  BracrHbt f r  opraH caM co3AaeT npaBo-
Bbre Hopr.-rb" ce -;3r.r3;Trlpy|3ulhe e.ro KoMneTeHL$4ro; l/3AaHHble 3aKoHoAaTeneM
npaBonof ioxeH;1F :e : . '3 i . r .T o6laAars SKcnIr lL lL lTHbrM lopr4AhqecKu o6F3blBaou-{ t lM
cMbtcnoM Ao rc:a.  <aK STor cMbrcr  ne 6y4er Bbrf lBreH B aKTe ayTeHThrrHoFo ro j r -
KOBAH f i  f f .

l - l n a o n n n r . , r  r - :  r - = - -  ^ = r  a  \ / ^ t r u a a n r / D a a r  ^ a n h  u n i r n 6 T 6 u r  r /,  : t= 3a,r ' ' l  yCTaHaBIHBaeT CBOIO KOMneTeHL{t4}O, OyAyqil  npi l  OTOM
Op FaH L4 L{e H TO;l b K3 C a{-;1 : e cKh M paCKnaAOM nOI L1TH qe CrdAX CV n V VHCT tATYL\r1 OHaI b-

Hofr ci lcreMor: ; t : i : - : :3 nopfiAKa, Ho He cBFSaH KaKuMu-nu1o He3aBilct lMblMl4

npaBoBbtMtl pe;al. t ; i  :1,,1;t ,r :  3,4ecb cTohT noBTopt/tTb, rJTo peanhcTbt He oTpLtua|cT
TOTO, r lTO SaKOiiS-,=-e.-: !53 r]orio)KeHr4fl  Moryf O6naAaTb MoparbHbtM, ceMaHTtlqe-

CKllM. H!,eO.iC.-| ! : :( ; ' r . . , i  ; l j " l t lhl  hMnfiHLlt4THblM 3HaqeHheM, MOfyT CnlDKrlTb npaKTtl-
L{ecKHt!, l  p}KC3:t: :=:"r <:3f iTerbHocrt4 Bnacrei l  h noAefi.  Ho raroe 3HaLleHile 6yaer

f iN4eTb c ) ,6 :3< : - ,1=- - i ' i :3a<T3p AO aBTOpr /TeTHOTO BbrFBJreHr4 f i  npaBonpL4MeHL4Tenb-

Hbr:.1r ' i  c3-a:a"i l , ' ,  -- :  1-;. ,zt,r4rparb ponb cpe!,cTBa apryMeHTarL' lBHoro noH!DKAeHhq,

Fie 333 a:e? r: , '  '3-:". t  -r , iKaKofr o6rerrrBHofi HopMarf iBHoff cBff3aHHocrt/ .  BcneA
- -  . / ^ -13 \ ; "  >:=: - ' . '  - - : : - jSCKHI4 MblCI t /TeIb Ct l l /TaeT,  qTO npaBOTBOpqeCTBO H npaBO-
.  gr- ' " rE-r - r r= -=-- , r i3Jr f i ioT co6ofr  oAun h ToT xe npoqecc.  Ognaro B oTnhqhe
:T a: : - t , , ia{ : - :  -EaBoBeAa M. Tponep yKa3btBaer Ha ro,  t l ro  coorBercrBy}oqHe
3--31--=:  ^3 la- f ,  3at th CO3AaOT npaBOBble HOpMbl ,  OnpeAenqlo[ |  e  IAX KOMneTeH-
_j , - : .  - : - : : :3-3,3eHHO B XOF,e TOJIKOBaHL4q,  a He BblBO.U, 'T 3ry KOMneTeHLUAIO U3 fV1-
-:--=-..::rri:,-r 33Hc3i-roil nopvsl. .[o Hi|oveura hcroriKoBaHt4n vx KoMneTeHL{lAA He
, ,1"r3: -  -3a3tr33r  O OCHOBaHhf;  k1 3t4XAeTCg t /CKItoqf iTeJlbHO Ha npaBOBOi VE7OIOIW,
{ i : - : : : .  :a :3KaeT eTh opraHbt  Bracrbro B r - f la3ax npaBoBoro coo6ulecTBa.  M. Tpo-
- : :  - : ; ,3 f , r . i l f  r , i r ioxecTBo npHMepoB t13 HoBetLUei  vcTopvh,  KorAa peBonlo l l t l -
: - - : - : 3a= r,1-ei.rbcrBo nyfeM ToJlKoBaHr4R cyulecTBytoujHx npaBoBblx TeKCTOB (OH fi
::r.t:: i-:-cF TorbKo B pe,[,Kr1x cryqatx, B 6onblUr,4HcrBe xe cnyqaeB HoBoe npaBh-
-3.-:1r33 -Ctr.OrpahBaerce noA cyu{ecrByroulyrc npaBoBy}o cl4creMy) Ha4elrer ce6n

r: l:cce,r !,4. La thecrie du droit, le droit, l'Etat. P. 89.
- :  - :  - :c5. lu i r  pae6op oro i  npo6neMarnKr4 4au e o4;rc i  re c ta le i  M.  Tponepa,  nepeBo- l

<:-:p;;: rc;lEclr{rcc av,txe'. Troper M. Marshall, Kelsen. Barak ei le sophisme consti:utionnal:-
s:: ' , 'a-: -r, ' ,,.. lv' iadiscn: 1803-2003. Un dialogue franco-an'r6ricain. Paris, 2003. P 215-22E.
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AIITOIIOBI{. B. COBPEMETIHAf, TEOPI4'I IIPABABO <DPAHIII4I4

npaBonpHMeHHTefibHofr KoMneTeHqueh v HaHnHaeT HeLeIcTb npaBoBbre TeKcTbt Ho-
BbtM 3HaqeHHeM.47

Saxntelenua 14 cropoHHtiKvl, v'l KptATuwt pearncrrqecrofi reopnr ToJtKoBaHHtt
cxqg.rrce B npH3HaHnv opvrutanbHocrl,r erofr reoprh, Koropas 6pocaer Bbt3oB TeM
CaI*OGleBI4AHblM I{CTHHaM, Ha KOTOpt'lX IOpHCTbI nphBblKJlH CTpOHTb nOHHMaHhe CO-
BpemeHHoro npaBa. B rpagnqroHHoft nepcneKTuBe rcprAnqecKoil goruarnKr npaBo
ocHoBrJBaeTcfl He ToJrbKo Ha ch'|e BracTH - nopsAKh B.nacTn H npaBa BcerAa pas-
Jlltr{Hbr, a ffi cMelrteHne Hecer ]irposy ycronM coBpeMeHHofi rocy4apcrBeHHocJrd (sa-
rn,qFroro rnna). B npaee ecrb Heqro 6oluuee chJtbr, Ho orBer Ha Bonpoc o roM, r{To
o-rnr+.tagr npaBo or npocroro nphHlDKAeHuq, HeoAHogHaqeH. Cnerrp orBeroB BecbMa
lfiHrpolc oT locHaTypzlfll43Ma c ero BeqHbtMtl tl Heh3MeHHbtMt4 npHHqHnaMh npaBllnb-
Floro npaBa.q,o HopMarhBr43Ma c rgeei qucroro AorxeHcrBoBaHus. flpasoeoil no-
pqAoK @3gaercc 6rarogapn orhM BeJteHunv (HanpnMep, B ro66coecrofi .qorrpuHe
ero norpe6Hocrb e 6esonacH ocrvt tA nopnp,re), Koropbre o6pasyror o6uerrreHoe co-
Aep)€HHe npaBa, o6.neranqeece 3areM e $opvur o6ulvaee, saKoHoB v Epyrvx uc-
TorrHr4KoB npaBa. Cnoco6sr $u<caquu raKoFo coAepxaHhq pasnhqHH, Ho caMo oro
cogepxaHue o6pasyer o6uerruenufit *putepuil AnF oqeHKH Hcrt4HHocrt4 nnn nox.-
Hocrt/ Tex BbrcKasbnauuil (rirnrnncruuecKilx KoHcrpyKllhil), c norraoulblo Koropbrx oHo
Bbrpar(aercq. C erofi ToLtKt4 gpeHrq gaKoH Moxer npol,4Bopethrb KoHcrhryqhr B ToM
cMbrcre, qro 3aKoH r4cKaxaer ee 3HaqeHhe; cy4e6Hure pelxeHhfl Moryr nporhBope-
qhrb saKoHaM; MHeHhn pa3Hbtx cyge6Hbtx uHcraH4urfr Moryr nporhBopeqhrb Apyr
Epyry. Peurnru raKile nporhBopeqrq MoxHo nyreM o6paulennn K BereHueM npaKTh-
qecKoro pagyMa, Koropbte ronKoBarerb Moxer HailTu B caMt4x npaBoBbtx reKcrzx.

M. Tponep npo6yer nocraBr4Tb noA Bonpoc o6ocHoeanHocrb nepBoro h ocHoB-
Horo 3BeHa e srofi 4enh pacclDr(genvti l: a ecTb nil HeKue BereHug npaKThLtecKoro
pasyMa, Koropble o6pasyor o6r'errhaHoe sHaqeHile npaBoBbtx rercroe? He cerc-
]OTCF tf t/ npaBoBble TeKcTbl npocTo [lt HrBVcrt v.ecKktMH BbtcKa3btBaHtAAMt , Koropble
HaAeneHbt Jlt4Lub reM cy6rerrueHbrM cMbrcnov, roropurfr B Hr/rx Blloxrnu aeropu?
BuRaneFrue raKoro cy6uerrreHoro cMbtcna Moxer noMoqb HaM noHcrb re rr,rq-
Hble rHTepecbr, KoTopbtMh pyKoBoAcTBoBanucb aBTopbt saKoHonpoeKTavnu cyAbh,
npnHHMatou{he pelxeHilF, pacno3HaTb Te qeHHocTt u w4eanbf , KoTopbtMt4 pyKoBoA-
crBoBaJrhcb 3aKoHoAare m v cyqbtt, Ho HhKaK He npn6lrefiT Hac K noHhMaHhlo roro,
qTO (rOBOpl4T> CaMO npaBo.

17 lpyrofi Ltsrto6nenHui npravep M. Tponepa - ToJrKoBaHHe KoHcrltryllr4u pa3HbtMH no-
THTHqecKHMH naprhnMu B peBontoqronnofi OpaHqr,ta xonq,a)0fl11 B.t Korga y{acrHl4KH crropoB
MOmH Bff2.r[HBarb @BepuleHHo pasHoe 3HaqeHHe B oAFrH }{ Te xe nonoxeHuq KoHcTrryqrlH
(nanpxuep, o BosMoxHocru cygefi paccvarpuBarb agA{HHHsrparHBHble cnopH). To, xaxofi
Bap,taHT TonKoBaHHt KoHcrlrryUrr4 uuen 6onee ctubnoe Bflr{cHne Ha cygefi, onpefelreno
peanbfioe coAepxaHne npaBo{rpnueHrTeJrbubD( npoueccots, Korsa cygbu nx6o orxaeueanncb
or pac$rorpenrq xaro6 Ha a?qxuHlrcrpaqrn, nn6o npur*nranH Hx K pacc*{orpenno {Fo-
WM- La separation des potm*rs etl"histclire constitutionneletrarEaise. I%ris. 1978). B cgoe*
b&'!ee ne.4lem pa6ore U. fponep fAegFerb&ro pacrqHrr aeardrc""3" Mex.q/ pearrbFrbrMu
IruilTliF|ec(rils{ ycnoB&ffi[rH H X0.-Gr}rry4_${(rfiblrs,t H0Bffie,4g+il,rss Benrxo* @parqiecrcor?
pemru${ll- Oco6ef|+fr a$jesrrcflgnaH Haa}lajnG}e cailof, norffrr'.{ecKor; cr,rrya.[..H]{ e-ro.{o,r
speflfl rcopi{l{ a|crDB apr}rreff[arrsrtro noHp(AFfss, Fra BaxHocTH noFfi4Man&lq H€ T&Irb&o
tciop*recro- crn1ralp'n{, Fto I{ T(ro aprln€Hraruautro Kor{rergr-a- ts xoropo* @op*rilpoearnrcb
re Htrf r**re rcrilferrryafttEre Hnri Hopr.arrffiHHe HGlEaeAFr*|* {TrWr M. l-a Consiiiuiim de
fl95: Tern*s h Re\r€frjiion- Parb, 2006).
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IIPABO 14 EfO I4HTEPIIPETAI-I%I4

3ro ecer4a 6ygyr v+Atz'BnqyanbHbre, cy6rerrneHbre coAepxaHfie, cMbtcr, sHa-
. {eHre. . l ,a ,  H, tur  MoxeM Bo3BecrL4 oro 3HaqeHue B paHr a6colorHoro,  HanpL4Mep,
o6re,rs paccyxAeHhq cyAbt4 Ax. Mapuarra o neo6xo4rvocrr KoHcrLlryLlhoHHo-
ro KoHTpoJrf f  e  Qopvy no6rerr renoro coAepxaHhq aMepHKaHcKoro KoHcrLl ryuf io-
Hafli lsMa), Ho or eroro cyu-lHocrb nogo6Hstx paccyx!,eHuh uw<are. He Ll3MeHhrcF,
cygei lcroe MHeHtae ocTaHeTcF cygei lcr r t " t  MHeHheM, r  M.  Tponep yBepeH, ' ] ro

ecnr 6u norilThqecKrfr pacrnag cLllr croxfircq ,1Haqe il eoso6raAala 6ut nosullt4c
aHruSeAepan hcroB, nporl4BHaq orcrax BaeMoi Ax. Mapuanri oM KoH 4en qfi L4 KoH-
cr t4Tyt l r loHHoro KoHTponF,  To Mbt  BoGBeJrk i  6st  e paHr "o6rextmeHoro coAepxaHf i f f
KOHCTT4TyI- l l4OHaf l i l3Ma> L4MeHHO 3Ty npoTt lBHyo no3r l l tNn.  [ loAo6Hoe SMnhphqe-
CKOe nOHL4MaHi le npaBOBbtX npOLIeCCOB eCTb eAHHCTBeHHO HayqHOe, peanhcTl , l -
qecKoe npeAcraBneHue o npaBe i l  o  MexaHu3Max ero peanu3aqhl t .  Bce ocrarb-
Hoe - vr.eonorvs, c noMoulbto roropoil topt4crbl o6ocHoBbrBaor cyu]ecreyoulttfr
npasoeofr nopflAoK, !4georoFun, Koropan Heo6xogl,tva p,I1A fiernrvMaL\vlA npaBo-
Boro nopffgKa Li Koropan npeAcraBnqer co6ofi oALtH L1s LlHcrpyMeHToB toprlAt4Lle-
cKoro Bo3Aeicrer4R Ha o6ulecreo (ero npaBoBoro perynt4poBaHrn) .  Oro cBoero
poAa phropr/Ka, MacKLl_pytou-laq Qarru,lecryo Blacrb npaBonpfiMeHute,leil, .n,e-
Kj raphpye r .4x B KaqecTBe (npoBoAHr/KoBD Borh HeKoefr  eucuef i  cr ls t  (HapoAa,  6o-
xecrBa, rpagrqnn), nervrvwvpyrou-{afl ttx B.l lacrb, Ho coBepueHHo He cnoco6Hac
HayqHo o6lqcnhrs peanbHbre npol leccbt  nphMeHeHue npaBa.  l lp t lvev pe3ynbra-
ToM TaKrx puropr /qecKf ix  npreMoa 6y4er He orpaHht leHLte Bnacru cyqei l ,  a ,  Ha-
o6opor, ee peanbHoe pacu.lhpeHue. Ecnr rottKoBaHtle 3aKoHoB cyAbffMl4 .[,eKta-
p i lpyeTcF KaK npocToe nphMeHeHue 3aKoHoB, cMbrc ' |  KoTopbrx 3aAaH Ll3HaqaIbHO
1,4 ToJibKo AeAyLl/pyercq cyAbeMu uz o6ulux HopM, ro cygbnM Her neo6xo4tlMocrl, ' l
Mon/BlrpoBaru ceoi l  eu6op MexAy pa3rf iqHbrMu 3Hal teHhf fvm erofr  HopMbt,  Be. [ ,b

AnF TpaAht-|,roHHofi AorMaThKr4 npaBa cy.qbq He aut5upaeT 3HaqeHLle, a ru4uJb "06-
HapyxhBaer, eFo.48

flot-rr,rrrlaHre "6agossrx, KoHcruryrlLroHHbrx qeuHocrei KaK npoAyKra v\eonorw
He o3HaHaer orpt4llaHilq raKux qeunocrefi; eaAaqefr npaBoBeAa cBltlercF He Kprl-
TfiKa, a onficaHhe pearbHo cyulecrBylcu-{t4x MexaHltsvos geicrBfiH npaBa, pacKpbl-

Tr le Tex pealbHblx cAepxeK, KoTopbre Moryr  oFpaHhHl,4BaTb npaBonpLlveHUreIc.  Ho
cl f ; lca] - . i r , ie  He no3BolFeT onpeAenhrb 3HaqeHLte npaBoBblx TeKcroB,  nocKot lbKy Ta-
Ka= 3-a:- . r i l13 He r .aHo anphopHo; no MeHhuefr  vepe,  eMnhphqecKac HayKa o npa-
3-  -= r . , : l j {3-  ronycTHTb TaKoro anphopHoro 3HaqeHHf; .  orcoAa h ocHoeHofr  Te3uc
' . ' .  - : : -=: : :  -3 i /Ka o npaBe He Moxer ycraFtoBt l rb 3HaqeHf ie i lpaBoBblx reKcroB:
:  j  3 : :?* . ,  r , tax3T 3: :norHHTb npaBoBaF..D,oKTpf iHa.  HO BblBOAbl  nocneAle i  6ygyr
- - , ' - : - r  : i : :c , '=- :cr r r  n 5ygy.r  npencra3nFru co6oi  nuLus cy6leKThBHyro hHTep-
- : : -a- ' - :  - :  , " . i3- : - - ' j 'c  H; l  Hala lHoro.  F i ;a l i3pH4HqecKH-o6qgslaanulero xapaKTepa.
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AHTOHOB M. B. COBPEMEHHA'TEOPH'rIPJ{BABO (DPAI{\T4U

M. Tponep npeAnaraer topt/craM nocMorperb Ha npoqecc npaBorBopr{ecrBa L4 npa_
BOnpnMeHeHV9' Cpeanvcrl4qecKhx nosnqrfi. Taroil B3r-rcA caM no ce6e He nooulpq_
er cyAeicruil atctuansM, a flhlub yr{r1T qeHhrb B€DKHOCTb UHEUBUEyanbHoro asr60pa,
roropsril TaK LAIV hHaqe nprcyrcrByer e nto60il npaeoaofi cvryaL\vt , Ho KoropbrM
cy,Ebl/ Moryf npeHe6perarb, hHeprHo cneAye AoFMaM. vlaanuu croBaMrl, ecnv cyll.Jv
nojrHocrbro ceo60gnur (c nonpaeroil na pyKoBogsuly}o ponb aKroB <ayfeHTrlrJHOrO
TOflKOBaHilf l") nph rojrKoBaHhh npaBa, To reophq M. Tponepa He onpaBAbrBaer ory
cso6ogy, a flr4tub yurar cygefi ocogHaBarb ee, Hecru sa Hee orBercrBeHHocrb t,r pe-
aflf icrt4qHo noH14Marb ee npe.qenbt (cospaeaeMbre chcreMofr (a|CroB apryMeHTarL4B-
HOrO noHlDK,qeHile> r QarrrvecKil cyulecrByroulefr nH}rvry$l }na,nunoil crcreuoi
o6u4ecrea).50 o4Haxo era rorrKa speHilq, Hape[y c oqeBuAHblMH npeuMylrlecrBaMfi,5r
rMeer 14 onpeAeneHHble HeAocrarKll MeroAororhqecKoro nflaHa, Koropbte craHo-
Bsrcg npeAMeroM npeMaraeMoro BHfiMaHHIO i{r/Tarejrefr cnopa MexAy O. l-lSepc-
MaHHoM N M. Tponeporr l .

B ToM cMblcre, qro' oKasblBas esauvHod lnuflHre,qpyr Ha Apyra, BracrHbre opraHbt B3arMHo
,qpyrApyra orpaH!4tlrBator e ieo6oAe rorKoBaHuc. g iarov O;6t";"Ar B3ahMoorpaH vrreHtu
t4 cocror4T cMblcll KoHcrxryllxoHall[3Ma (Tponep M. llpo6neva roJtKoBaHile v1 reopvfr Bepxo-
BeHcrBa KoHcrhryLlr l l4. C, 180).

cv' uegaeHop crarbto_ M. Tponepa: Troper M. what ls Interpretation of the Law for theFrench Judge? //  Law And phi losophy Library. 201j. N gS. p. fSS_iSZ.
ut Cp.: Aurouoe M,. B. TonroBaHre npaBa.KaK ocHoBHoi nyru K H3yqeHLlo npaBoBbrx

r4HcrilryroB u seneuuil (Ha npravepe peaaracrcrglft npaeoeoil reoptlt M. Tpbnepa) //'C;;BH+:-rerbHo-npaBoaoi aHatl!4e B hccneAoBaHilqx npaBoBbrx mHcrrlTyro e u ceneuuil b oniacireeov,
crpaHoBerqHecKoM t4 BpeMeH.Ho.M acneKTax. Tpygur Jla6oparopr,ru cpaBHhrenbHo-npaBoBbtxuccneAoBaHuh / nop,peA. T. A. Arerceeeox, A. B. rAnauua'. cno., zori. c. 6g-7s.

=ctc:,;1c.,Gi ax<=roAHt4K TEopufi npABA 1sn +, aot t 1 | sas


