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In the broad context of national and internationadal, philosophical
and constitutional experience, the author recordsuthe historical
significance of the Russian Constitution of 19%@alysing its basic
principles and dynamic cycles of their realisation the Post-Soviet
period . His interpretation of the contradictioetiveen legal norms and
political practices is based on important recentpéial investigations
and demonstrates the unstable balance between daticocand
authoritarian tendencies in contemporary Russiae @Hicle investigates
the main areas of constitutional dysfunctions, podsible strategies and
technologies for further constitutional modernisati
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The state of law at the beginning of the'2&ntury resembles in
many aspects that of the"™@entury: in both cases the crisis of law is
interpreted with reference to the discrepancy bebtwthe positive law
and public expectations or social reality; the cadittion between
“Western values” and the legal traditions of theeotregions of the
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world, the growth of legal nihilism, the relativigf many legal concepts,
the weakening of parliamentarianism as a formlwdriall democracy and
the strengthening of non-parliamentary forms oftmall mobilisation are
being stated. The development of bureaucratic estipancalling into
guestion the traditional forms of civil societyetgrowth of manipulation
through the law and through the categories of #gall conscience
exercised both by the state authorities and byntledia are becoming
apparent, and finally the absence of clear moradgeetives of humanity
is being indicateld Does all this point to the rejection of the ttamhial
values of civil society and the legal state engdim the theory and
practice of liberal constitutionalism? Is it podsiko revise the economic
and political systems without destroying them, awpoint that anti-
globalists insist on in the context of the currensis? What can the
juridical science offer in opposition to this? Imist context it becomes
urgent to go beyond the juridical positivism, thgid formulas of
normativism, and the search for clarifications tigio the sociology of
law.

Constitutionalism is a term having three differeméanings in current
literature:

1) the Basic Law of the State and the system ofipldgal acts adopted
for its development;

2) the system of political and public law instituts, the formation of
which ensures the realisation of constitutionalnm®i(rule of law, state
sovereignty, separation of powers, the Parliamemi &dependent
judicial control over the constitutionality of thews);

* This is the revised and expanded text of a papengat the international
conference, entitled “The Impact of ConstitutioRabcesses on Post-Soviet
Transition Phase” (Yerevan, 2-3 November, 2014).

This study (research grant No. 15-01-0014) was aupg by The National
Research University - Higher School of Economicsademic Fund Program in
2015-2016.
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3) a social movement with the aim of establishingl society and the
legal state, and with the aim of enshrining thesecpples in the
fundamental laws of the state and in the practicéuctioning of its
institutions.

It is the third meaning of the term “Constitutioisal” that is particularly
vital in the countries where the democratic institus are in the phase of
formatiorf.

Currently with regards to Russia, as previoushhistory, it is
first necessary to distinguish between the Corsiitu and
Constitutionalis®.  The central problem of the Post-Soviet
constitutionalism is the relationship between thegioally enshrined
constitutional principles and their subsequent eam@ntation in the
legislation, judicial and law enforcement praciicgeneral.

Actuality of Political Philosophy of Liberal Constitutionalism at the
Present Stage

The Russian constitutionalists undoubtedly shahredvialues of
individual rights, and the legal state and civicisty, with the main
elements of Western philosophy and political thdughheir ideas
completely coincide with what Western liberals Jcke and Ch.
Montesquieu, A. Tocqueville and V. Humboldt, D.SillMand A.V.
Dicey, and later M. Weber have written in their rln the 28 century
the crisis of law demonstrated the ineffectivenessthe formerly
dominant classical positivist jurisprudence and teddemarcation and
division toward several directions- schools of vaviof natural law, the
pure theory of law (which turned to the basis ofrmativism), “natural
rights”, “legal realism” theories focusing on ethi¢tegal norm or custom,
and judicial construction of law. In their works Gellinek, P. Laband
and later Weber, H. Kelsen, E. Ehrlich and C. SthmiGermany and
Austria, A. Esmein, L. Duguit, M. Hauriou, R. Carde Malberg in
France, V. Pareto and D. Del Vecchio in Italy, kski in England and
O. W. Holmes and B. Cardozo in the United Statésngside other

2 Koncruryuonanus™, Poccutickuii ubepanusm cepedunst XVII-XX sexa.
Onyuxnonedus. M., 2010, 455-458.
3 Monenu 061eCTBEHHOTO nepeycrpoiictsa Poccun. XX Bek. M., 2004.
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major lawyers of the early 20th century realised thisis in law and
attempted to develop solutions. Similar directionsesearch are present
in Russian thought, in the political philosophy aainstitutionalism and
liberalisnf. However, the key aspect of their political phiphy lies in
the fact that their works contain clear understagdf the specifics of
Russia's political system and the social layeiis ¢gapable of sharing and
in fact supporting these social ideals.

In the classic works of political philosophy of $&ian liberalism
(theorists of state (legal) schools), a generatephof the Russian State
has been developed. It covers the transition flieenAbsolutism to the
Constitutional Monarchy and to the Republic. Thenfation of the
political ideology of the Enlightenment period anthie French
Revolution, the constitutional revolution in the itdd States and the
subsequent abolition of slavery resulting from ¢thel war, the lessons
learned from the experience of the UK parliameatasm and the legal
basis of unification of Germany and Italy becamesth milestones in
political history that stimulated comparative rasbas and impacted the
development of the constitutional program of thetpeformed Russia’s
liberalism in the second half of the M &entury. The works of the
Hegelians- B. N. Chicherin, K. D. Kavelin, A. D. &ovski, and
subsequent lawyers and sociologists of law (N. Mrkgnov, S. A.
Muromtsev, M. M. Kovalevsky) laid the foundatiors its comparative
sociological interpretation and political assessifierm the standpoint of
liberalisnt. The generation of political thinkers and actorsowwvere
active at the beginning of the ®@entury and during the revolution
period (L. I. Petrazycki, M. Y. Ostrogorsky, P.Novgorodtsev, P. N.
Milyukov, V. M. Gessen, F. F. Kokoshkfhfomprehended the conflict
of the social ideal and the positive law from thiansglpoint of Neo-

* Koncruryuuonanusm, Obwecmeennas moicis Poccuu XVII-XX sexa.
Onyurnoneousi. M., 2005, 220-223fubepanusm, Poccutickuii iubepanuzm
cepeounvt XVIII-nauana XX eexa. Snyuxnoneous. M., 2010, 527-533.

°r ocynapctBeHHas (fopuamdeckas) mkona, Obwecmeennas moicio Poccuu XVII-
XXeexa. M., 2005, 117-119.

6 TMerpaxuuxuii JI.A., Teopus npaBa u rocyaapcTsa B CBA3U C TEOpUEH
upasctBeHHOCTH. M., 2010;0cTporopckuii M 5., JleMOKpaTHs U IOJTUTHYCCKUE
naptun. M., 2010;Kokomkua @.®0. U36pannoe. M., 2010;T'eccen B.M., OcHOBBI
KOHCTUTYIMOHHOTO TipaBa. M., 2010.
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Kantianism suggesting a consistent program of dotishal reforms and
legal policy in the context of the revolutionaryists of the early 20th
century. “Legal State” theory, developed in the Russiassical liberal

jurisprudence in the 19th-20th centuries, represkbatgeneralised world
experience of these transformations, was an integrategy for the

modernisation of Russian society, and the basimems of which retain
their importance to date on the most important paters.

In this context the basic paradigms of Russianogbijphy of law
are of importance: revival of natural law theothg psychological theory
of law, and the sociological theory of law. Thekedries contain the
answers to several current issues: the natureeottisis of law in the
context of rapid social changes; the relationshgiwken law and
morality; natural and acquired rights; negative @odgitive rights of an
individual; objective and subjective constitutiomghts; the possibilities
to overcome the phenomenon of legal dualism; tli@itden of the right
to a dignified human existence as prerequisiteafdegal state The
political philosophy of Russian Constitutionaliss significant for its
constant aspiration to understand the peculiaribésthe Russian
historical process and its political system, and tbase grounds to
identify the ways of achieving the social id8alCurrently, the basic
ideas of the political philosophy of Russian Cadnsithnalism are topical
in understanding the role of the Government in Rusand the
relationship between the society and the statéencbntext of political
system of the transition period.

The Significance of Constitutional Principles of 193 in Comparative
and Historical Perspectives

! Koncrurynnonnsie poektsl B Poccun XVIII- Hawana XX B. M., 2010.

8 Menymesckuii A.H., [luanor co BpeMeHeM: POCCUICKHE KOHCTUTYLIMOHAIUCTEI
koHna XIX- nagama XX B. M., 2010;MenymeBcknii A.H., Poccuiickas npaBopas
Tpaauuus — ornopa wim nperpana? M., 2014, Menymesckuii A.H., Kintouessie
npoOJIeMbI pOoCCHiicKOi MoaepHu3anuu. M., 2014.

o TymanoBa A. C., Kucenes P.B., [IpaBa uenoBeka B mpaBOBOM MBICIT U
3aKOHOJATeNhCTBE Poccuiickoii mmmnepun BTopoit monoBuHbI XIX- Hagama XX Beka.
M.,2011.

10 Mypomuesckue arenus». Tpynsr 2009-20130pen, 2014.
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The values and principles of the Russian Constitutif 1993 are
of fundamental political significance. The Condtiin stands among the
other symbolic acts of this kind, such as the Basiw for the Federal
Republic of Germany (1949), the Constitution of itn1950), the
Constitution of South Africa (1996), the Constituis of the countries of
both Southern Europe (1970s) and the Eastern Eu(dd@0s). The
Constitution of Russia summarised the collapse ld tommunist
experiment on a global scale

The most important merit of the Constitution of 39®&as the
restoration of the historical continuity of legawlopment, lost in the
communist period. Modern Russian disputes over ldgal state
generally correspond to those represented in #esiclal jurisprudence.
First, they reflect the difference of the philosimah concepts of law and
morality, respectively viewing in a legal state #thical ideal, the norms
of positive law, reflecting the socio-psychological behavioural
stereotypes of society, or rather, the efficienticogical structure
representing the realised choice of the particid@och. Second,
conceptual scope reflects the clash of ideologioalal movements- pro-
Western liberals, conservative nationalists andgipegic realists,
borrowing from them the basic arguments (the adaptif the Western
model of a legal state, rejection of it in the nash@reserving “identity”,
or the creation of hybrid versions). As a resué tpology of forms of
legal states focuses on the various substantive pooents: it
distinguishes the liberal legal state (the prockamnaof the rule of law,
the principle of separation of powers and individliaerties); the
democratic legal state (supplementing the concegbt the broad rights
of political participation) and social legal stgtecluding the principles
of social guarantees and their implementation); d&indlly, it brings in
theis concept the elements of social democracyjomalism or
environmental doctrines generated by modern dispubeer the
Constitution (including those associated with bjpdal, environmental,
and information rights of the third and fourth geaimns).

1 MenymeBckuii A.H., CpaBHUTEIBHOE KOHCTUTYITHOHHOE ITPABO U MOJUTHICCKIE
uHctuTyThL. M., 2002;Medushevsky A, Russian Constitutionalism. Historical and
Conemporary Development. New-York, 2006.
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Third, the difference between the positions is wheileed by the
strategy of building a legal and constitutionakestavith the correlation
of these two close concepts having key importgnc®ithin the
framework of one approach, a legal state is annéadly extralegal
concept, covering both the constant and varialdments, as well as
understanding the goals and means of achieving .thEme second
concept, “constitutional state” means the realsatf an ideal legal state
in the historical and legal framework of a partaousociety. This means
that the realisation of an ideal of a legal statepossible as a direct
solution to the practical political problem- the rifation of a
constitutional system, and the implementationspiinciples®.

When restoring historical continuity in respect tioe pre-
revolutionary Russian liberal legal tradition, tannthe Soviet period, the
Constitution of 1993 entered into force, but aksil lfor the future a set
of values, the realisation of which was to be thkject of the practical
implementation in both legislative and judicial @¥ees. The
reconstruction of these values (and the constiatioprinciples of
expressing them) is possible in the case of intibdua considerable
variety of sources on the history of elaboratiord adoption of the
current Constitution. These are the shorthand dscof the Congress of
People's Deputies, the documents of the ConstitatiGommissiotf, the
Constituent Assembly, a set of studies on its subsequent development,
dedicated to the selection of the form of governthéme practice of
constitutional justice, the electoral system andiows governmental
institutions®. All these introduce the historical peculiaritigfsthe era of
the adoption of the Constitutith the problem of choosing the economic

2 Ppaskmanckoe 06IIECTBO i MPaBOBOE TOCYAAPCTBO KAK (haKTOPHI MOJEPHH3ALNM
poccuiickoii ipaBoBoi cuctemsl. Cr6., 2009.4.1-2.

'3 dunocodus npasa i koucTuTyMOHATH3M. M., 2010.

¥ us uctopuu coznanusi Koncturyuuu Poccuiickoit denepanuu.
KoHCTUTYMOHHAsE KOMHCCHS: CTEHOIPaMMBbI, MaTepuaibl, 1okymeHTsl (1990-1993
rr.): B 6 1. M., 2007-2008.

15 Koncrurynmonnoe cosernanne: Crenorpammel. Marepuainst. Jlokymentsl. B 20T.
M.,1995-1996.

18 Koncrurynmonnoe passutre Poccun. 3a1aun HHCTHTYIIHOHATEHOTO
npoekTupoBanus. M.,2007.

1 3noxa Enpiuna. M., 2011 :TToauMas «ieBsHOCTHIE». M., 2013,
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system® the judicial reform¥, and the political struggle over the
constitutional issué

They enable one to reconstruct alternative intéaioms of the
basic constitutional principles, and approaches thare rejected or
substantially modified in the course of the finadoption of the
Constitution of 1993, but are revived in the forfmmdern amendments
to it?>. It is important to understand the motivation mehthe decision-
making and the meaning of subsequent changes iovétrall context of
the development of Russia's political system.

Methods and Goals of Studying the Trends of Modern
Constitutionalism

Analysis of the program of constructing the mod#reory of
law and the constitutional design from the standipaf the liberal
tradition is advisable on the following parameténg: theoretical grounds
of solving the problem of correlation between lawd ajustice, the
concept of legal state, the general approach to sthlation of the
constitutional issue (the role of the Constituergsémbly and the
political projects it has put forward); the concepta transition period
from authoritarianism to democracy and the posdtilares on its way;
the problem of continuity and discontinuity of lasgcial content and
authenticity of the constitutional guarantees ahhu rights.

These are the questions that were at the centerlafge-scale
research project entitled “Twenty years of demacnadth: strengthening
of the constitutional order in modern Russia”, eatrout by the Institute
of Law and Public Policy (hereinafter, ILPP) in 262013. Its objective
was to determine the outcomes, problems and perggecfor the
formation of a new legal order, the grounds of whieere laid during the
adoption of the current Russian Constitution of3l9Bhe method of the
analysis became the cognitive theory of law disonlpshe ratio of the

'8 BepxoBencTBo mpaBa kak (axTop skoHOMEKH. M., 2013,

19 Cranpaprer cripaBemuBoro mpasocymus. M., 2012.

2 pymsinnes O., KoncTuTynus nessHocTo Tpetbero. Mcropus siBnenns. M.,2013.
I Menymesckuii A.H., Korcrurynuonnsie npuaummsl 1993roma: popmupoanue,
UTOTH U MEPCIIEKTUBBI peanu3annu, CpaguumenbHoe KOHCIMUmyyuoHHoeobo3penue,

2013, 1 (92), 30-44.
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initial settings, the motives behind the decisioaking process, the
systematic and semantic logic of formulating th@aspts and norms,
and in general the logic of the legal engineerifighe political-legal
reality?”.

The project is based on the analysis of the mastresl liberal
constitutional principles: justice and equalityugallism; secular state;
legal state; democracy; separation of powers; bat&e and market
economy; federalism; local self-government; indefgece of the
judiciary; guarantees of political rights and freets of an individual.
From the standpoint of the methodology of cognitbamstitutionalism
the process of development of the constitutionahgples, their
positivisation in law and practical implementatioere revealed. Most
importantly, a solution to the problem of variasonin their
implementation on an evidence level was proposed.

Three phases of the Project development are pexbent separate
publications. The first phase of the project focusen the overall
reconstruction of the transformative meaning amdiéigal content of the
principles. Based on its outcomes, a collective ogoaph entitled
“Fundamentals of the Constitutional System of Rais§iventy Years of
Development” (2013} has been published. The second phase of the
project had the task of conducting a sociologicavey of the expert
community on the issues of the implementation & tonstitution.
Within the framework of this part of the project sociological
questionnaire was prepared and directed to 300onelgmts (to the
experts in the field of constitutional law), thesu#is of the answers of
which proved to be informative in solving the pmbl of the
constitutional deviations in the framework of implentation of the basic
principles. Purposes and methods of monitoring ii@st important
constitutional principles for the latest period eéormulated’. Based on

22 MenymeBcknii A.H., KoruutuBHas Teopus npaBa U IOPHIHYECKOE

Yy p p p
KOHCTPYUPOBAHHE peanbHOCTH, CpagrumenbHoe KOHCMUmyyuoHHoe 0003perue,
2011, 5, 30-42.
2 OcHoBBI KOHCTHUTYIIMOHHOTO CTposi Poccuu: nBaanarte jget pazBurtus. [lox per.
A.H.Menymesckoro. M., UIIIIII, 2013.
24 MOHUTOPUHT KOHCTUTYLHMOHHBIX TpoueccoB B Poccuu: aHamuTuueckuit

oroiuterens. M., UTIIIIT, 2011-2012Ne 1-4.
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the results of the expert survey conducted by ItiR®| in spring of 2013,

the character of implementation of five key priegphas been traced
(pluralism, separation of powers, federalism, iretefence of the
judiciary and guarantees of political rights arekfiitoms of an individual)
on the basic substantive parameters and zones eofcahnstitutional

practices- in the Legislation, judiciary branch,the activities of state
authorities, as well as in the informal practidest enabled a revealing of
areas of constitutional deviations and modificationtheir quantified

expression, special research and the monitorirangbing changes. The
results of the second phase of the project areepted in the book
entitted “The Constitutional monitoring: concept,etimodology and

results of the expert survey in Russia in MarcH,@®. The third phase
of the project included the synthesis and critieadalysis of the

monitoring data undertaken by a group of leadingyats. According to

its results, the Analytical report of ILPP, “Corstional principles and

the ways to implement them: the Russian contex0142 has been
presentetf.

In the course of this work, we sought to link thriesels of
research- theory, practice and analytical recomgoms. This explains
the interdisciplinary approach- three types of epts were used: legal
(reconstruction of the principles); sociological danstatistical-
mathematical (reflecting polling parameters); awditigal (mechanisms
for implementing the principles). The principal stdantive novelty of the
proposed concept and method of the constitutiomaitoring enabled to
switch from descriptive to quantitative parametefsmeasuring the
Russian constitutionalism, receiving evidentiarynaasions about the
tendencies of its development, existing deformatiand the possible
ways to overcome them.

The problem is to understand how the gap betweersymbolic
meaning of the Constitution and its instrumentdli@awhich we witness
today, emerged. Why don’t constitutional principlesrk in several

%5 KOHCTUTYIIMOHHbII MOHHTOPHHT KOHIICIILIHS, METOMKA M HTOTH SKCIICPTHOTO

ompoca B Poccun B mapte 2013roga. ITox pea. A.H.Menymesckoro. M., UIIIIIT,
2014.

2 KoncTuTyiMoHHbBIE IPUHIMIIBI U IYTH WX peanu3aiuu. POCCUUCKIIT KOHTEKCT.

Amnanutuueckuii moknaa. ITox pex. A.H.Menymesckoro. M., HIIIIII, 2014,
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directions? Can the Constitution ensure a demactednsformation in
the future and to what extent can its principles pectically
implemented in the society and in the democratigentent?

The Main Contradictions of Constitutional-Legal Regilation of the
Post-Soviet Period

In modern jurisprudence and political sociology enattention is
drawn to the mechanisms of the implementation ofstitutional norms
that determine the effectiveness of the democratstitutions. This
problem is being studied both from the perspectiVeclassical legal
institutionalism and the neo-institutional theoFrom the standpoint of
the presented theory the institutions are regaage@lay-rules’, forms of
interaction, social conventions that are definedhbby the formal
(legally enshrined) rules and by the informal norwis behaviour.
Institutions include “means by which the rules aodms are practically
implemented®. The presented approach opens the perspectivea for
complex political study of constitutionalism, bodls a combination of
norms, institutions and practices of their funcithgnin the context of a
certain social order, the duration of their existesnand as a setting of
elites to achieve certain goals of social develapme

The theoretical analysis on the constitutional gples enabled
us to ascertain the preservation of imbalances, {on the one hand, the
existence of tension between values and princifiles express them,
and, on the other hand, their interpretation imgof the objectives of
constitutional development (justice and equalityyecond, the
preservation of the continued uncertainty in therpretation of certain
fundamental principles (legal state, democracyas#pn of powers),
connected both with the peculiarities of their leigamulation and with
the logic of the political process; third, changasthe content of a
number of enshrined principles through enrichirg elevant norm with
variant meaning (the principles of federalism amchl self-government);
fourth, the intersection between the principles timal their expression in

2 Hopt A., Yuaauc J.,Baiinract b.,Hacuine u conmanabHbie MOPSIKH.

KonnenryansHbIe paMKH U HHTEPIPETAINH IICEMEHHON HCTOPUH Y€JI0BEYECTRA.
M., 2011 c. 429.



60 Andrey Medushevsky

the changing interpretation of correlation and wwéuof regulated norms
(the principles of the market economy and the welfstate); fifth, the
possibilities of the opposite interpretations o timeaning of the same
legal principles and norms in different wording qigar state); sixth,
different character of positivisation of the pripleis in existing law:
some principles are enshrined in the Constitutgucli as the separation
of powers or a welfare state), others are not (ficmarket economy),
and are derived from the aggregate of its normspaimtiples; seventh,
the dysfunction in the implementation of a set ohgples in terms of
the criteria of proportionality and adequacy to significant goals of the
Constitutior®.

The general logic of the constitutional and ingimal design
includes gaps and contradictions associated wiéh vilording of the
relevant principles, as well as with the transfdiora of their content
over time. The restriction of the constitutionaingiple of pluralism and
other important principles of 1993, such as freedoimconscience,
federalisn?’, local self-government, independence of the jaaié?, and
individual freedoms are being stated. The congiimal parallelism
results from the basic unrealised legal principlEse manifestation of
parallelism (or para-constitutionalism) has becar®armonisation” of
the Constitution with reality, which significantlglters the substantive
content of the basic norms without their formalttek changes: the
development of legal regulation of federal relasion the direction of
centralisation; restriction of mechanisms of sepamaof powers through
establishing non-constitutional institutions thae a&ndowed with the
constitutional functions; restriction of the indepence of judiciary and
the expansion of the scope of administrative dismmg as well as the
delegated administrative powers; changes in thetakd system aimed at
providing benefits to the party that dominates e tParliament (or
to quasi-oppositional parties), the creation of pecsal status for its

2 OcHoBBI KOHCTUTYLIMOHHOTO cTpost Poccuu. M., 2013.

?Ymnuosa M.A., KoHcTuTyIMOHHBIE OCHOBBI COBPEMEHHOI'O POCCUICKOTrO
(henepanmsma: MOJIETb B PEATBHOCTD, K HOB0U MOOenu poccutickoco ghedepanuzma.
M., 2013.

30 Mopmakosa T.I'., Poccuiickoe nmpaBocyue B KOHTEKCTe CyIeOHOM pedOopMBbI.
M.,2004;Mopmakosa T.I'., CyaeOHOoe npaBonpuMeHeHre B Poccru: 0 TOIDKHOM
u peansHOM. M., 2010.
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political leader (expressed by the term “imperialegidency” or

“personal power regime”). The evolution of the P8eviet political

system, largely predetermined by the constitutignalandated wording
of separation of powers, in the framework of thencapt of

“stabilisation”, “rule of law” and “sovereign demmcy”, has been
occurring with the restrictions on the principlésseparation of powers,
federalism, local self-government, and particulasyth pluralism,

political diversity and the multiparty system.

The analysis of the overall structure of the ciusbnal
deviations, conducted as part of the statisticata daompilation
undertaken by the experts, primarily revealed tbeegal heterogeneity
of the implementation of constitutional principle®n the level of
deviation of the norms of constitutional practicenh the Constitution of
the Russian Federation, the examined spheres ofcdmstitutional
regulation are arranged in the following order:itpzdl, ideological,
spiritual, cultural and other diversity (pluralismjhe principle of
separation of powers; federalism; independence andnomy of the
judiciary; guarantees of the individual politicaghts and freedoms.
Hence, the study enabled to differentiate threldief constitutional
regulation: relative well-being (the principlesmtiralism and separation
of powers), relative ill-being (the principles oéderalism and the
judiciary), and full ill-being (the principle of guanteeing political rights
and freedoms}.

At the same time, a comparison of the implememabd the
principles along the zones of constitutional p@tienabled the
identification of those that are mostly responsifae the failure of the
constitutionalism. The data from a survey on thelementation of the
constitutional norms in four fields of constitutaednpractice were
summarised: the Legislation (i.e., the sphere maaskociated with the
activities of the Chambers of the Federal Assemlily@ work of the
judiciary, the activities of the other governmerttadies (i.e., first and
foremost, of the executive bodies), as well assppteere of the so-called
“informal practices”. This schematic division relethe general logic of

31 KOHCTUTYIIHOHHBIM MOHUTOPHHI'; KOHIEIIIUS, METOJUKA U HTOI'H SKCIIEPTHOTO
ompoca B Poccun. M., 2014.
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the constitutional dysfunctions. The parametershef deviation are not
so much the general legislative norms, formal fastins and practices,
but less institutionalised and normatively reguafgactices, with the
informal practices dominating. Systemic failuresthe interpretation of
the principle of pluralism begin with the transitiotoward other
principles- from different (for society and goveramt) substantive
content of the principle of democracy, the deteanon of the factors of
its implementation and their practical implememtatin the activities of
the executive branch at various levels and collitisse failures, in their
turn, are efficiently growing as they move from arene of practice to
the other- the weakening of the normative regutatiof the
administrative practice and its transition to theaaof the informal
spontaneous responses to current life challendes.iddicates that in the
case of the stability of the overall legislativguation of pluralism and
the separation of powers, a special “reserved zoaekind of “nature
reserves” is observed in the course of their impletation, where the
executive branch is more independent and is readstetp directly into
the legislative process and law enforcement asuit

The main issue is how to achieve the stability emdcratic
institutions in the historically-unprepared soce&ivironments of the
countries inexperienced in the fully-fledged denaggr In political
agenda it is the issue of the relationship betwdemocratic and
authoritarian modernisation, and the selection @iadly acceptable
scenarios of it. The alternatives are modernisatiom the “top”, and
movement toward liberal democracy, with the suppdrsociety or the
“deferred democratisation”.

The Cyclic Dynamics of the Russian Constitutionali® and its
Expression at the Present Stage

The Russian model of constitutionalism could wellibterpreted
as cyclic. Moreover, an understanding of the spcibf this cyclic
dynamic is essential to explain the prospects sfdévelopment. A
constitutional cycle is the time period in whichchange of the basic
states of constitutional regulation in the socistpccurring over certain
periods of time- from the loss of the old Considgnt (de-
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constitutionalisation) to adoption of a new onengtdutionalisation), and
then the transformation of the latter under th&uarice of the reality (re-
constitutionalisation). On the one hand, the caumsbnal cycles in
Russia represented an objective consequence ahtivement towards
democracy and in this sense were by no means aiveliorm. The
conflict of law (as a normative system) and itsigloefficiency formed
the basis and the content of the constitutionalegyiike in the other
countries. On the other hand the general pecudiariof the Russian
constitutionalism could not but affect the configion of the Russian
cycles, the continuity of their separate phasesyelsas the intensity of
the relevant changes. These peculiarities of thesiao constitutionalism
are apparent in a broad comparative perspective:ldabk of social
prerequisites for constitutionalism in the formdgfveloped civil society
and legal state; the conflict between society datesbetween social and
legal modernisation as its two main types, as veslla permanent
sacrifice of legal modernisation to a social oneynstitutional
backwardness of the country; radical constitutioraalolution as the
primary (and still the only) way to adopt new casions in the course
of all constitutional cyclés.

The latest constitutional cycle began to develojh wie growing
awareness of the futility of the model of nominahstitutionalism and
the one-party dictatorship, especially in the priof the so-called
“stagnation”, with the emergence of the alternatp@itical culture
(human rights dissident movements). In this cydlensee main phases
can be traced: de-constitutionalization- a cri§iegitimacy of the Soviet
model of nominal constitutionalism in a union scaker 1989-1991, and
then in Russia, in 1991-1993; constitutionalisatiadoption of the new
Constitution on December 12, 1993, as a resulthef ¢onstitutional
revolution, and currently, especially after 2000e tsigns of the third
phase, re-constitutionalization started to appkathis phase, we have
witnessed a complicated search for the correlatimiween new
constitutional norms (partly borrowed, partly cepending to former
Russian traditions) and a changed social realigydetermining dynamic

2 MepywescKuii A.H., Teopusi KOHCTUTYLMOHHBIX UuKnoB. M., 2005.
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vector of which became the authoritariarmidnThe cyclic dynamics of
constitutional development, as shown by the expeeeof many

countries, makes possible the situations in whiehtain previously

rejected strategies of constitutional reforms negsocial support and
become a source for the constitutional amendriferitee analysis of the
formation and development of constitutional primegpof 1993 reveals
the motives behind the construction of the legaim® the genesis of
alternative strategies for change and the reasonstheir cyclical

reproduction. This genesis of constitutional phites opens the door to
the final phase of the Post-Soviet constitutionatle- the restoration
trends that appeal to the de-constitutionalizedvig®p past with all its

system of ideas and views.

The genesis of constitutional contradictions areirtaxplanation
is rooted not only in the views of the authorslod turrent Basic Law,
but comes out from the deeper historical and sogioél reasons. The
central focus of their research became the studyadital institutional
changes, which gained urgency due to the democratiolutions of
1990s in the Soviet Union and in the countrieshef Eastern Europe. It
demonstrated that real social revolutions leachto dstablishment of a
new social organisation and the creation of ancieffit system of
democratic institutions. Whereas, the ordinary csowpe forms of
destabilisation, terminated by a return to thednisal tradition and the
restoration of the old institutions in a changednfo The periods of
power vacuum, de-institutionalisation (as was tegexl in Russia in
1917 and 1991), may therefore be terminated with drametrically
opposite result- democratic consolidation, theldistament of federalism
and the market economy or the rejection of thatsobdation - the
restoration of traditional forms of ownership, nomlature and the
authoritarian structures of power, the return @& gountry to “imperial
trap”. On this basis modern institutionalists soltlee problem of
searching for an optimal correlation between traditand evolution,
norms and functionality of political and adminigiva institutions, and

33 v o
KOHCTUTYLMOHHBIN Cya, KaK rapaHT pasgeneHua snacten. M., 2004.
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discuss the problem of designing institutions, rthadoption or
development on a national basis, taking into acctagators of time. The
weakness of democratic institutions is recognisgethb foreign analysts
as one of the sources of political instability amgtoration trends in
contemporary Russian politics

The failures of Russian democracy are recognisedligst all,
but their political-legal analysis is far from bgigomplete. It is stated,
firstly, that the “basic values of Russian culturegmained largely
unchanged, rejecting the ideas of liberal democrtoy legal state and
the priorities of individual freedor$ second, it is recognised that the
lasting influence of the Soviet legal stereotypes eetained in the
interpretation of the principles of freedom, justend equality, as well as
social and political righf§; third, the “gap between legal (written)
constitution and actual constitution (with a glataeéhe law enforcement
practice and state of the economic system)” in esoa regulation is
introduced®, fourth, the fact of not overcoming the artifigigl of the
Soviet model of federalism (in the national-temi&b basis) in its Post-
Soviet structures is stat€f fifth, the incompleteness of the
transformation of the Soviet judicial system whicbntinues to focus on
the principle of the strict centralism, ultimatg@soviding control system”
is highlighted®; sixth, the low confidence in political institutis and the
general cultural and personnel succession of mo&arssian elite in
relation to the Soviet experience is sttedeventh, the dangerous
tendencies of transformation of the Russian systénseparation of
powers in the direction of a personalistic regimeniarket?. The thesis

% Power and Legitimacy — Challenges from Russia.byd?.Bodin, S.Hedlund and
E. Namli. L., 2012,

3 Crenun B., Hupmmsanus 1 KynsTypa. Cr6.,2011.C.330-341.
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of the Russian political regime as a “defective deracy on the verge of
authoritarianism” has turned to the general exjwesef these ide43
The main contradiction of the Russian Constituti@tame the conflict
between the broad interpretation of human rights ls@edoms and the
extremely authoritarian structure of the politicalystem, which
contributed to the concentration of power in onetiee Institute of the
President.

It is possible to state drastically various outcenoé the post-
communist transition period in Russia and in masintries of Eastern
Europe, where the principles of legal state tuttioetthie basis of a modern
political systerfi’. In general, the latest researchers ascertaitattkeof
implementation of the basic principles of the cotreRussian
Constitution. Such a result of the transition pssceeeds a systematic
explanation: whether it is a “rebirth” of new dematic institutions or a
reproduction of a traditional Russian “matrix” opalitical system?

The Gap between Norm and Social Reality: Parametersof
Constitutional Dysfunction

The gap between norm and reality is present teatgr or lesser
extent in all political and legal systems, expnegshe elementary reality
of legal regulation lagging relative to rapid sbdgnamics. The Russian
situation is specific in the following aspects:sfir the degree of
discontinuity (in many directions now bordering ¢ne opposition
between norm and reality); second, the generalboveifttransformation
of the political-legal system (aside from the pabtied constitutional
principles) and, finally, the speed with which thesonstitutional
deviations and deformations are strengthening.

The overall dynamics of the constitutional deviasidbased on
five principles is as follows: first, their growthver time (mostly in the
last decade) is stated; second, an increase omgén@m more general
constitutional provisions to specific elements (puinciples) of each of
the considered principles (as a result the genfmahulation of the

“deun ET., IpwxkuBercs u gemokpatus B Poccuun. M., 2012.C. 804.
44 Matepuaisl HHTEpHAMOHANBHOM aucKyccuu: ITyTs B EBpomy. M.,2008.
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principle remains constant, but its structure andamng undergo
significant modifications); third, increase on muyi from a more
formalised types of practices (legislative and gial) to the less formal-
institutional and informal; fourth, a sharp increag the scope of
constitutional deviations, with the transition frofime federal level of
legislation toward legal regulation, and especidbyv enforcement
practice at the federation subjects, regional, kual levels (where
phenomenon of monopolisation of power and contrpltle regional
elites is stated).

The mechanisms of the transformation of constihaigrinciples
and norms without the formal review of their dei@ctbased on the
results of a sociological survey are presented byraber of practices.
These include the utilisation of the uncertainty tbé constitutional
norms for their interpretation in favour of the exgve branch of power;
the implementation of several constitutional rigistsestrict the others or
the politicised interpretation of these rights; axgive interpretation of
the concept of “security” and the competences ef ltw enforcement
agencies, the selective application of restricteastitutional norms in
relation to non-governmental oppositional assowieti and parties;
blurring of the constitutional and administratiasvt paving the way for a
broad interpretation of the delegated administeapewers, the selective
application of criminal repression and the appatriinterpretation of
the norms of criminal procedure; the weakeninghef judiciary through
its bureaucratisation; and finally, the applicatarihe reviewed informal
practices both for the “adjustment” of relevantiségtive norms, and
their actual revision at the level of law enforcemngractice.

The tools of blocking the constitutional principlesve proved to
be varied. The study showed how the embedded “shbs@rbers” block
the action of each of the five principles at thstitational level: the
principle of pluralism is deformed by the systendofible standards, the
existence of which is based on the special “researea”, in which the
executive has considerable discretion in deterrgibioth the meaning of
the relevant norms and their implementation in ficac the
implementation of the principle of separation ofmgos is blocked as a
result of over-concentration of presidential powersdowing the head of
the state with not only constitutional, but also tameonstitutional
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prerogatives to intervene in the activities of #iree branches of
government, moreover, in the actual prejudgmentefresults of their
activities through informal influence on their faation and the ongoing
“adjustment” to significant policy issues. Withihet framework of the
principle of federalism the same functions areiedrout by the vertical
system of executive power which “neutralises” thenstitutional
foundations for federalism and in fact limits thedépendence of the
subjects of the Federation. In the field of theigiaty this “built-in
mechanism” is being functioned by the Institute the appointed
Presidents of the courts, the existence of whighicantly reduces the
level of independence and competitiveness of jestic favour of the
executive. Finally, in the field of the guarantegédasic political rights
and freedoms, the adjustment mechanism has beend fau the
expansion of administrative control and discretidtgsed on the
uncertainty of the constitutional norms, the uséoomal (legislation and
subordinate regulatory acts), and especially in&drikey factors of
impact on manifestations of civic engagement.

The ongoing uncertainty and contradictions in thwenfulation of
the legal positions of the Constitutional Court tire issues of the
interpretation of key constitutional principlesdet legal challenges and
psychological conflict in a transitional societyveoestimated legal
expectations, relying on a high rating of consimiol justice and based
on its previous role in the liberalisation of ldgi®on, face the
unpredictable, contradictory and unjustified dewisi that can not be
explained to the society through a single logicafriuld”®.

The overall conclusion with regard to the implenagion of the
principles of the legal state, pluralism and sefamaof powers is defined
as the unstablbalance between the constitutional and unconstitati
practices At the level of the Constitution, Legislation anmbst of the
judicial practice, the presented principles corgitm function, albeit with
certain failures. However, this functioning is lted along with a number
of other interrelated principles (democracy, potti freedom and
independence of the judiciary) which greatly deealthe content of the

45 Konuctutynus Poccuiickoit @eaeparuu B penennsix Koncturyimonnoro Cyma
Poccun. M., 2005.
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principle of pluralism. Political interpretation tfis process is described
by such formulas as “limited pluralism”, “guided ndecracy” and
“alleged constitutionalism”.

This transformation resulted in the situation dedirby political
scientists as the concept of “deferred democragyie essence of the
phenomenon of deferred democracy is expressed byfdhowing
formula: the liberal provisions of the Constitutigon human rights,
federalism, separation of powers, administrative @mdicial systems,
etc.) remain formally constant, but their practicaplementation is by
default considered impossible at the moment anpoitponed for an
indefinite term. The political space between thevjgmions of the
Constitution and political practice is not formaitten the basis of formal
legal structures, but on the basis of the practiesds of the relevant
period. If this requires the well-known adjustmémtthe constitutional
norms from a realism viewpoint, then it is reali$exn the standpoint of
political expediency rather than the strategy ofnstidutional
development. Hence, the total inconsistency of poditics of law
becomes apparent: not formal renunciation of deawygrbut its actual
folding; not the rejection of the principles of tl@®nstitution, but their
gradual restriction on the level of legislation vl as, especially, on the
law enforcement level.

Strategies of Constitutional Reforms in Current Pulic Debates

In the current debates on the Constitution theedgfice of
positions is represented at the level of ideolofythe expert community
and political practitioners.

At the level of ideology three approaches to caouistinal
reforms are schematically presented: conservatizdical leftist and
liberal. The conservative approach brings forthrtiest severe criticism
of the Constitution as a result of uncritical adoptof the Western
experience and defends the idea of its radicasi@vifrom the “national”
positions: the need for a unified state ideolodye priority of social
obligations to the norms of free economy, a critrexiew of the entire
system of individual rights (restriction of freedoofi conscience, the
return of censorship, restoration of the death b@naejection of the
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principle of secularism; restriction of federalismd the transition to the
actual (if not legal) Unitarianism in the form dfet state with a single
power vertical; overcoming of the principle of seggan of powers
within the framework of the revival of the imperi@dometimes quasi-
Soviet) type of statehood, and the rejection ofer#b values and
institutions, adopted in the 1990s, allegedly rejdon a national ground.
The radical leftist approach denies the Constitutas an illegitimate
fundamental law, which led to the destruction & Soviet model and the
abandonment of its economic and cultural achievésnewhich are
understood primarily as mobilised ideology, egabta and redistributive
economy supposedly corresponding to the principlesquity and social
justice and to the tasks of ensuring the militaoyvpr of the state. The
liberal approach derives from the positive assessmef the
constitutional revolution of 1993 and its formuldterinciples. The
liberal analysts on Constitution see the reasornndetie failures of its
norms in the low legal awareness among the populeand the state
authority, and in the “unrealised potential” of tbenstitutional norms.
They are far from being optimistic about the pecsipes for a legal state
in the short terrf.

At the level of the legal expert community the piosis are more
differentiated and can be reduced to five basitytates:

1) The current Constitution reasonably correspdondse reality
and does not require any significant reforms. Thanges that have
already been made or are in progress at the predage are not
considered to be reforms, but insignificant “teclfii adjustments to
certain provisions of the Constitution. In perspextthe need for a
substantial revision of the constitutional prowsois not being
highlighted. This view is mainly expressed by thepresentatives of
official structures.

2) The Constitution is a utopia. It was imposedtoa country in
1993, it does not correspond to the reality ands itejected by the
Russian society. The Constitution, therefore, nestadically revised in
the direction of the Russian historical reality.efdis a need to move to

48 peanusanus KoHCcTUTYIUM: OT MIEH K IPAKTHKE Pa3BUTHSA KOHCTUTYIIHOHHOTO
ctpost. M., 2008.
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the traditional forms of public representation affmmentarianism” in its
Russian specifics (i.e., the Soviet system or Zgnssibor). Since the
Constitution and the political regime are incomiplatiwve need a new
constitutional revolution or radical reform - thenwening of the
Constitutional Assembly to historical legitimacyhieh lost its power in
1993, if not in 1917. This position is put forwdrg the representatives of
the radical opposition- critics of the contemporaglitical regime, of
both right-wing and left-wing. Radicalism of recemnents claimed by the
communists and the nationalists of different dimew is increasing as
they separate from the power and from the desibet@fit from it.

3) The Constitution can be preserved as a legaigghenon due
to its symbolic significance, but in a case of tedi social support it
should be significantly reformed at the level ofues, principles and
norms. The transformation of the text of the Basaw through the
incorporation of the provisions on “national idegyt, the reflection of
the spiritual (clerical) values, rejection of Westeterpretation of rights,
reform of property relations under the motto of @eening the results of
the “predatory privatisation”, and, on the wholenavement towards the
conservative revision of the constitutional prinegpare being expected.
The method of such review is the introduction & #mendments to the
preamble section on the transitional provisionghef Constitution or the
addition of new chapters in it. The advantage chsa solution is seen by
its supporters as the rejection of radical methofdshe constitutional
review - the convocation of the Constitutional Asbdy in the actual
process of making amendments of all significanh@ples. But the
problem of legitimising these changes remainsh& Constitution was
adopted through popular vote, then in order to fyats key principles it
IS necessary to repeat it the vote, or to holdereadum. This raises the
issue of the referendum and even the convocatioth@fConstituent
Assembly in the future. This position is close lte tonservative part of
the bureaucracy and the clergy.

4) The Constitution is a full basis for legal demhent. It is
quite consistent with the social reality, but iteyisions are significantly
deformed at the legislative level, and the law ssément practice. These
deformations are explained, in the first placeth®/imperfection of legal
wording of certain provisions of the Constitutiosecondly, by the
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contradictions of institutional parameters on depaient; thirdly, by the

dysfunctions in the law enforcement practice. lthisrefore advisable, to
make the adjusted amendments to the Constitutiemagly related to

the interpretation of the separation of powergatiner, to the creation of
an efficient system of checks and balances. Theepted position is
typical of the liberal part of the scientific andpert community of

lawyers.

5) The Constitution of 1993 is an ideal which modsociety still
needs to grow toward. The Constitution adopted utite conditions of
fierce confrontation with the supporters of the dibviet system,
strengthened the values of a democratic choice gnibe Russian
society. The values and principles of the Consbituare completely in
compliance with the international legal standams,well as with the
prospects for the development of democracy in RuSdie potential of
the constitutional norms is far from being exhadisend the thought of
their revision regardless of whether more or lesdical is a political
mistake that can call into question the legitimatyhe Basic Law. The
deviations from the constitutional development ao¢ connected with
legal, but rather with political factors. It is ressary to struggle not with
the Constitution, but with the unconstitutional gitee of the political
regime. Hence, the slogan of this (radical-libeditection comes out-
“Hands off from the Constitutioft”.

The political technologies of the designed constihal reforms,
being currently discussed, can be divided intoetlgeups on the degree
of interference in the existing constitutional-legardef®. The first
positionis represented by the idea of radical constitatioaform. This
either explicitly or implicitly derives from the ssmption that the
conflict between law and authority requires consithal permission- the
modern Russian political system becomes non-refdyrard, therefore,
requires active efforts of the society for its s@mmation up to the
convocation of the Constituent Assembly and theptdo of a new
package of radical constitutional amendments (gkeorto introduce a
new parliamentary form of governmentlhe second positions

T Meiinuc B.J1., BriacTh 1 3aK0H: MOTMTHKA B KOHCTUTYIIMU B Poccun B XX — XX
BB. M., 2014.
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represented by the idea of separate constitutiamaéndments not
affecting the Constitution as a whole: while agngewith the first
assessment of the situation, it proceeds from tissipility of gradual
adjustment to the Basic Law by modifying certainrme - the
amendments are aimed to reflect the new realitynimdting the
problems and reducing the uncertainty of constihgl norms
(amendments primarily aimed at improving the presidl-
parliamentary dualistic systemJhe third positionrelates the prospects
for constitutional modernisation not with the chasgf constitutional
law, but with its practical implementation. The tisoof this approach lies
in the modification of political system, institutial design, and
functioning mechanisms of parties and public movemnen the current
political situation - the conservative re-constdoalisation - it is
preferable to talk not about a radical revisionhaf Constitution (through
convening a Constitutional Assembly leading to edptable
consequences), but rather about partial amendmeg#d,transformation
of the political regime- changes in the electoyatem, the establishment
of a real multiparty system, and restoration obmpetitive environment
in the media.

The review of the afore-named positions enables the
identification of cognitive dissonance in the stgien the issue of the
place and role of the Constitution after 20 yeafrst® adoption; the
diametrically opposite vision of its historical sificance and performed
social functions, its meaning, substance and tdobies necessary for
the changes. Three questions proved to be crugighd degree of
compliance of the constitution with social realigy;the extent of the gap
between values (principles), norms and practicgsh& extent of the
necessary adjustments to the Constitution.

Perspective Directions of Constitutional Modernisabn
The proposals on constitutional modernisation, garesd within

the project of ILPP, can be grouped into three msgxtions, covering,
first, the general conceptual bases of politicagime; second,



74 Andrey Medushevsky

institutional design and the separation of pow#rsd, the mechanisms
of constitutional control, management and the imgity of powef’.

Along with general suggestions to overcome the titotional
dysfunctions, the Project participants raised alwemof priority tasks in
the field of constitutional reforms, the implemdma of which is
necessary and possible in a short term.

Firstly, it is proposed to change the policy of lsemthe direction
of authentic assurance of the activities of couastibal principles. It
means to establish a competitive environment iitipsl to implement a
system of checks and balances at the level of giruyithe separation of
powers, and to abolish the legislative restrictiand recent bureaucratic
growths. In order to return the efficiency of cotgional principles it is
proposed to carry out legislative reforms, to adfolihe innovations of
modern counter-reforms, and to change institutiand administrative
procedures.

Second, to perceive the constitutional failures asta set of
individual phenomena, but as a systemic problemth& Russian
constitutionalism; to overcome the increasinglyvgrgy logic of double
standards in understanding the constitutional ppiacof pluralism
within the scope of public law; the priority of @rests of executive
power, abolishing the tacit existence of specialneso free of
constitutional control. This can be attained thtougansforming the
public and legal ethics, the expansion of judiaiglependence- first and
foremost the control over the constitutionalitytbé adopted laws and
their practical implementation.

Third, to overcome the growing gap between fornma imformal
practices, especially considering their role in tier (in their scope)
constitutional deviations on all principles; to fdientiate informal
practices by eliminating, above all, their dangeraunconstitutional
substrate. This can be achieved through pointeslétiye regulation,
institutional reforms, an increase in the indepewcdeof the judiciary,

49 Medushevskii A.,Problems of Modernizing the Constitutional Orderit|
Necessary to Revise Russia’s Basic L&uasian Politics and Lav62, 2, March-
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through legal definition and the restriction of theegated administrative
powers, and creation of administrative justice.

Fourth, to revise the dominant interpretation ¢ firinciple of
separation of powers, which links the operatiothef branches of power
with the activity of the umpire — the president. k&fy importance in this
context are the following: the elimination of cotoins that enables the
presidential power to have unconstitutional infleenespecially in State
Duma elections and the adoption of laws in theeS@atma and the
Federation Council, to influence the judiciary mses in which there is
an interest of the political authorities, seekipteasing” decisions by the
courts.

Fifth, to revise radically the formulated inter@#bdn of the
principle of federalism, in fact, led to the triumpmf the Unitarian
tendencies. To achieve this it is necessary tevevhe norms of federal
legislation, in effect replacing the Constitutiohtlee Russian Federation
and the constitutions, the statutes of region®ims of determining the
status of the subjects of the Russian Federatimhtlze demarcation of
powers in areas of joint jurisdiction; to overcosessive bureaucracy
and administrative centralisation in the federatisumbjects through
regional budgetary authority, institutions and tHanctions, to achieve
at regional level the expansion in the action ahgples of political
pluralism, multi-party system and direct democrdoyaise the profile of
the Federation Council as the chambers of regidngshe Russian
Parliament. The need to overcome the excessiveatlmvs from the
principle of separation of powers in the regionseésmg emphasised.

Sixth, to lessen the levels of bureaucracy in titkcjal system,
eliminating the legislative norms and institutiosahditions contributing
to the formation of a special judicial bureaucréaypointed presidents of
the courts of justice) actually put under strichtrol the decision-making
of key issues in the judicial community. In order $trengthen the
constitutional basis of an independent judiciarybécomes urgent to
implement a set of measures directed to the madiific of the status of
the president of the court of justice and strengtige the independence
of the judiciary, specifically: increasing the eféncy of procedural
control over the quality of judicial decisions; tiigtional and functional
assurance of the effective judicial control ovee tlesult in criminal
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proceedings; organisation on an extraterritoriaigple of judicial areas,
not coinciding in their boundaries with the admirasve division of the
state.

Seventh, to take legislative reforms capable oforexy a real
multi-party system and respect for the rights amedoms of citizens.
The aim of these reforms should be full implemeatatof the
constitutional provisions guaranteeing freedom fué tmedia and the
avoidance of informal censorship, as well as engutthe functioning of
norms on the right of citizens to legitimate exgres of disagreement
with the policy of the government in the form of etiags, rallies and
demonstrations. The implementation of the electtagislation and the
control over the democratic practice of the elewjensuring equality of
public associations before the law, and guarantdethe activity of
political opposition retain their current value.eTtmplementation of the
project of establishing an independent public telem might have had a
key importance. These recommendations have recaigetild grounding
in the final analytical report of ILPP, in 2004

What is the current meaning of the Russian Cortstitd How
much are its provisions consistent with the tradgi of Russian liberal
constitutionalism or are at variance with them? Wioat extent do its
values and principles retain their value? The Gtutigin, adopted under
the conditions of anti-communist revolution at geak of the democratic
reforms of the 1990s clearly marked a new civilisedice of the country
enshrining the basic liberal principles of law. $&eprinciples, firstly
formulated by Russian liberal philosophical-legadl golitical thought at
the turn of the 19th-20th centuries, are absolutetyne with the tasks of
the current political modernisation of the country.

It must be acknowledged, however, that at the aggof the
21st century, their implementation is still far fiobeing optimal; it
demonstrates the contradictions and challengesenlegislation and
judicial practice of the post-Soviet period, whigsults in the proposals
on reforming the Russian legal and political systdemanded. The

%0 KoncTuTyiMoHHbBIE IPUHIUIIBI U IIYTH WX peanu3aiuu. POCCUUCKIIT KOHTEKCT.
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Constitution increasingly becomes the ideal, rathan a practical guide
to action for society and political institutions.

The essence of the recommendations resulting frenstudy lies
in the idea of a coherent constitutional moderiosatlts content should
become the formation of a new public-legal ethioschange the policy
of law in the area of implementation of the mostestial constitutional
principles, specifically, full implementation of ghsystem of political
competition, the separation of powers and an inaeget judiciary, and
the achievement of public awareness in realising ithportance of
reforms in this direction.



